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Председателü Конституционного Суда 

Ресïуáлиêи Арìениÿ

Кîíсòèòуцèîííыåгàðàíòèè
äååспîсîбíîсòèèфуíкцèîíàëьíîé

íåçàâèсèìîсòèкîíсòèòуцèîííîéюсòèцèè*

УâàжàåìûåóчàñòíèêèМåжäóíàðîäíîéêîíôåðåíöèè!

Дàìûèãîñïîäà!

Пîзâîëьòå, ïðåжäå âñåãî, âûðàзèòь ãëóбîêóю ïðèзíà-

òåëьíîñòь êîëëåãàì èз Êîíñòèòóöèîííîãî Сóäà Лàòâèè зà

ïðèãëàшåíèå è ïðåäîñòàâëåííóю âîзìîжíîñòь âûñòóïèòь

ïåðåäÂàìè.

Нåñîìíåííî,чòîòåìàòèêàÊîíôåðåíöèèíåóòðàòèòñâîю

àêòóàëьíîñòь,òàêêàêðåàëьíàÿжèзíьèâûзîâûâðåìåíèñòà-

âÿòïåðåäêîíñòèòóöèîííûìèñóäàìèâñåíîâûåèíîâûåòðå-

бîâàíèÿ ïî ãàðàíòèðîâàííîìó îбåñïåчåíèю âåðхîâåíñòâà

Êîíñòèòóöèèâíàшèхñòðàíàх.

Нàíàшâзãëÿä,äëÿîöåíêèäååñïîñîбíîñòèèэôôåêòèâ-

íîñòè äåÿòåëьíîñòè êîíñòèòóöèîííûх ñóäîâ íåîбхîäèìî â

ïåðâóюîчåðåäьîòâåòèòьíàсëåäуюùèåâîпðîсы:

1.Â чåì ñîñòîèò êîíñòèòóöèîííàÿ ìèññèÿ Êîíñòèòóöè-

îííîãîСóäàèêàêîâàåãîôóíêöèîíàëьíàÿðîëь?

PlepsJ. OrganisationofExecutivePower
inaDemocraticState...................................................121

Information,Facts,Events

90th anniversaryofProfessorGennadyP.Zhukov............140

76

ИзìàòåðèàëîâРèжñêîéìåжäóíàðîäíîé êîíôåðåíöèè

*ÂíàñòîÿщåìâûïóñêåïóбëèêóюòñÿíåêîòîðûåìàòåðèàëûMåжäó-
íàðîäíîé êîíôåðåíöèè “Êîìïåòåíöèÿ êîíñòèòóöèîííîãî ñóäà:
ãðàíèöûèâîзìîжíîñòèðàñшèðåíèÿ”,ïðîшåäшåé â Рèãå 25–28
ñåíòÿбðÿ2013ãîäà.



2.Нàñêîëьêî êîíñòèòóöèîííî ãàðàíòèðîâàíà эôôåêòèâ-

íàÿèöåëîñòíàÿðåàëèзàöèÿэòîéôóíêöèè?

3.Êàêèåïðàâîâûåèèíñòèòóöèîíàëьíûåãàðàíòèèñîзäà-

íûäëÿíåзàâèñèìîãî,бåñïðèñòðàñòíîãîè эôôåêòèâ-

íîãî îñóщåñòâëåíèÿ ïîëíîìîчèé Êîíñòèòóöèîííîãî

Сóäà,ñëåäóющèхèзåãîêîíñòèòóöèîííîéôóíêöèè?

4.Сâèäåòåëьñòâóåò ëè ìåжäóíàðîäíûé îïûò êîíñòèòó-

öèîííîãîïðàâîñóäèÿî íàëèчèèэôôåêòèâíûх ñèñòåì

êîíñòèòóöèîííîãî êîíòðîëÿ èëè âîзíèêëà íåîбхîäè-

ìîñòьêîðåííûхðåôîðìâэòîéñôåðå?

Оòâåò íà пåðâыéâîпðîс ìîжíî íàéòè ïóòåì êðàòêîãî

ñðàâíèòåëьíî-èñòîðèчåñêîãî àíàëèзà. Иäåÿ êîíòðîëÿ зà

зàêîíàìè, íåîбхîäèìîñòь ñîîòâåòñòâèÿ ïîðÿäêà è ïðàâèë

чåëîâåчåñêîãîбûòèÿбîжåñòâåííûìзàïîâåäÿìíàшëàîòðà-

жåíèå òàêжå â бèбëåéñêèх èíòåðïðåòàöèÿх. Тåñòь äàåò

Мîèñåю ñîâåò пðèäåðæèâàòься â пåðâую îчåðåäь пðàâ-

äèâîгîîòðàæåíèяâîëèВсåâышíåгîâçàкîíàхèæèçíåí-

íых пðàâèëàх. Иñòîðèÿ ñâèäåòåëьñòâóåò òàêжå î òîì, чòî

êàжäûé шàã êîíñòèòóöèîííîãî ðåãëàìåíòèðîâàíèÿ îб-

щåñòâåííûх îòíîшåíèé îбъåêòèâíî ñòàâèò âîïðîñ - кàк

гàðàíòèðîâàòьсîбëюäåíèåèîсуùåсòâëåíèåкîíсòèòу-

цèîííыхпðàâèëâîбùåсòâåííîéæèçíè? Рîжäåíèåïåð-

âîé èз ñîâðåìåííûх êîíñòèòóöèé – ïðèíÿòèå Êîíñòèòóöèè

США ñäåëàëî âîïðîñ íàèбîëåå àêòóàëьíûì, è ïî âåëåíèю

жèзíè Âåðхîâíûé Сóä США ïî äåëó “Мåðбåðè ïðîòèâ

Мэäèñîíà”âзÿëíàñåбÿìèññèюîöåíêèêîíñòèòóöèîííîñòè

зàêîíîâ.Пîäðîбíîñòèâñåìхîðîшîèзâåñòíû.Нîíåîñïàðè-

âàåìûé ôàêò, чòî эòî âñåãî ëèшь пåðâыé кàчåсòâåííыé

шàгíàпуòèфîðìèðîâàíèясîâðåìåííыхсèсòåìсуäåб-

íîгîкîíсòèòуцèîííîгîкîíòðîëя.

Вòîðîé ðåшèòåëьíûéшàã,êàêèзâåñòíî,бûëîбóñëîâëåí

ôîðìèðîâàíèåìÊîíñòèòóöèîííîãîСóäàАâñòðèèíàîñíîâà-

íèè êåëьзåíñêèх êîíöåïòóàëьíûх ïîäхîäîâ. Оäíàêî â эòîì

ñëóчàå пðàâîâàя фèëîсîфèя быëà сîâåðшåííî èíîé.

8 9

Фîðìèðîâàíèå è ðàзâèòèå íîâûх ñèñòåì êîíñòèòóöèîííîãî

êîíòðîëÿâäâàäöàòîìâåêåбыëîîбусëîâëåíîгëîбàëьíы-

ìè сîцèàëьíыìè кàòàкëèçìàìè – Пåðâîé è Вòîðîé

ìèðîâыìèâîéíàìè.

Âîбîèхñëóчàÿхâîсíîâåфîðìèðîâàíèяåâðîпåéскèх

сèсòåìкîíсòèòуцèîííîгî кîíòðîëяëåæàëàфèëîсîфèя

îбåспåчåíèяîбùåсòâåííîéсòàбèëьíîсòèèпðåäупðåæ-

äåíèяâîçìîæíыхсîцèàëьíыхкàòàкëèçìîâ.Эòèì òàêжå

бûëè îбóñëîâëåíû íåîбхîäèìîñòь âíåäðåíèÿ ñèñòåì

àбñòðàêòíîãîèïðåâåíòèâíîãîêîíñòèòóöèîííîãîêîíòðîëÿ.

Ñуäåбíыé кîíсòèòуцèîííыé кîíòðîëь, буäучè

сòåðæíåâыì эëåìåíòîì сèсòåìы кîíсòèòуцèîííîгî

кîíòðîëя, сòàë кàчåсòâåííî íîâыì яâëåíèåì, гàðàíòè-

ðуюùèìäèíàìèчíуюсòàбèëьíîсòьîбùåсòâåííîгîðàç-

âèòèя пîсðåäсòâîì гàðàíòèðîâàíèя âåðхîâåíсòâà

Кîíсòèòуцèè.Нåêîëåбëÿñь,ìîжíîêîíñòàòèðîâàòь,чòîîñî-

бåííîпîсëåВòîðîéìèðîâîéâîéíыåâðîпåéскèåсòðàíы

èíèцèèðîâàëè âíåäðåíèå кàчåсòâåííî íîâîé сèсòåìы

укðåпëåíèяèììуííîéсèсòåìыîбùåсòâåííîгîîðгàíèç-

ìà.Рàзâèòèÿ â эòîì íàïðàâëåíèè ïðîäîëжàюòñÿ è â íàшè

äíè.

Оòâåòíàâòîðîéâîпðîсíåîäíîçíàчåí,òàêêàêñèòóà-

öèÿ âðàзëèчíûхñòðàíàхðàзíàÿ.Кîíцåпòуàëьíыéпîäхîä

çàкëючàåòся â òîì, чòîбы бåçупðåчíî äåéсòâîâàëî òî

îсíîâíîåпðàâèëîкîíсòèòуцèîííîéàðхèòåкòуðы,кîгäà

â сîсòàâëяюùåé сòåðæåíь Осíîâíîгî Зàкîíà цåпîчкå

фуíкцèя-èíсòèòуò-пîëíîìîчèåîбåспåчèâàåòсяíåîбхî-

äèìàя è äîсòàòîчíàя гàðìîíèя. Ãðàôèчåñêè эòî ìîжíî

ïðåäñòàâèòьâñëåäóющåìâèäå:

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(62)`13 ИзìàòåðèàëîâРèжñêîéìåжäóíàðîäíîé êîíôåðåíöèè
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Èспîëíèòåëьíàя
âëàсòь

ÑуäåбíàяâëàсòьЗàкîíîäàòåëьíàя
âëàсòь

Â êîíêðåòíîì ñëóчàå äëÿ ïîëíîöåííîãî îñóщåñòâëåíèÿ
ôóíêöèè ãàðàíòèðîâàíèÿ âåðхîâåíñòâà Êîíñòèòóöèè â ïðå-
äóñìîòðåííîìÊîíñòèòóöèåéïîðÿäêåäîëжåíбûòьñôîðìè-
ðîâàíòàêîéèíñòèòóòñóäåбíîãîêîíñòèòóöèîííîãîêîíòðîëÿ,
êîòîðûé, â ïåðâóю îчåðåäь, èìåë бû âñå íåîбхîäèìûå è
äîñòàòîчíûå ïîëíîìîчèÿ äëÿ эôôåêòèâíîãî è äèíàìèчíîãî
îбåñïåчåíèÿðåàëèзàöèèñâîåéôóíêöèè.

Очåìсâèäåòåëьсòâуåòìåæäуíàðîäíыéîпыò?
Сэòîé òîчêè зðåíèÿ âñå ñòðàíûìîжíîðàзäåëèòь íàòðè

гðуппы,èñхîäÿèзêðóãàêîíñòèòóöèîííûхïîëíîìîчèéêîíñòè-
òóöèîííûхñóäîâ,ñîñòàâàñóбъåêòîâîбðàщåíèÿâñóäèïðîöåñ-
ñóàëьíûхîñîбåííîñòåéêîíñòèòóöèîííîãîñóäîïðîèзâîäñòâà.

К пåðâîé гðуппå ìîæíî пðèчèсëèòь òå сòðàíы, â
кîòîðыхкîíсòèòуцèîííыåпðåäпîсыëкèгàðàíòèðîâàíèя
âåðхîâåíсòâàКîíсòèòуцèèяâëяюòсяíàèбîëååпîëíыìè
èäåéсòâåííыìè.Âэòèх ñòðàíàх êîíñòèòóöèîííûåñóäû, â
чàñòíîñòè,óïîëíîìîчåíû:

- îöåíèâàòьêîíñòèòóöèîííîñòьïðàâîâûхàêòîâ;
- ðàзðåшàòь ñïîðû ïî âîïðîñó êîíñòèòóöèîííûх ïîëíî-
ìîчèé;

- ãàðàíòèðîâàòьïîëíîöåííóюðåàëèзàöèюïðàâàчåëîâå-
êàíàêîíñòèòóöèîííîåïðàâîñóäèå1.

Пðè íàëèчèè ïîäîбíûх ïîëíîìîчèé êðàéíåшèðîê òàêжå
êðóãñóбъåêòîâîбðàщåíèÿâÊîíñòèòóöèîííûéСóäèâíåäðåíà
ïîëíîöåííàÿñèñòåìàèíäèâèäóàëьíîéêîíñòèòóöèîííîéжàëî-

ПРОСТРАНСТÂОÊОНСТИТУЦИОННОÃОÊОНТРОЛЯ
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Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(62)`13

ÑТРÓКТÓРАВËАÑТÈ

Кîíсòèòуцèя

Гîсуäàðсòâåííàя
âëàсòь

Гîсуäàðсòâåííыå
îðгàíы

Пðîòèâîâåсíыå
пîëíîìîчèя

Ñäåðæèâàюùèå
пîëíîìîчèя

Ôуíкцèîíàëьíыå
пîëíîìîчèя

Ôуíкцèя

Èíсòèòуòы

Пîëíîìîчèя

БАËАÍÑПОËÍОМО×ÈЙ

ÓÑТОЙ×ÈВОÑТÜРАЗВÈТÈЯ

Обùåсòâåííàя
пðàкòèкà

1Общàÿêëàññèôèêàöèÿïîëíîìîчèéäåéñòâóющèхâìèðåêîíñòè-
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Ñëåäуюùèéкðугâîïðîñîâ êàñàåòñÿðåшåíèéíà зàêî-
íîäàòåëьíîìóðîâíå,êîòîðûåâäîïîëíåíèåêêîíñòèòóöèîí-
íûì íîðìàì óñòàíàâëèâàюò чåòêèå ïðîöåññóàëьíûå ïðî-
öåäóðû è ãàðàíòèðóюò äååñïîñîбíîñòь êîíñòèòóöèîííûх
ñóäîâ. Оïûò ðàзëèчíûх ñòðàí òàêжå ñâèäåòåëьñòâóåò, чòî
зäåñь â хîäå èñòîðèчåñêîé эâîëюöèè åñòь ïîëîжèòåëьíàÿ
äèíàìèêà. Пðèìåðîì ìîжåò ñëóжèòь îïûò ìíîãèх ñòðàí, â
òîì чèñëå Аðìåíèè. Я íå бóäó âäàâàòьñÿ â äåòàëè, îòìåчó
òîëьêî, чòî òóò îсíîâíîé пðèíцèп, пî íàшåìу ìíåíèю,
çàкëючàåòся â сëåäуюùåì: пðîцåссуàëьíыå îсíîâы
äåяòåëьíîсòè кîíсòèòуцèîííыхсуäîâíåìîгуòпðåпяò-
сòâîâàòь эффåкòèâíîìу è сèсòåìíîìу îсуùåсòâëåíèю
èхфуíкцèîíàëьíыхпîëíîìîчèé.Зàêîíîäàòåëьíîåðàзâè-
òèåâíàшåéñòðàíåïðîèñхîäèòèìåííîïîэòîéëîãèêå.

Êэòîéòåìåбîëååäåòàëьíîìîжíîâåðíóòьñÿ,åñëèбóäóò
ñîîòâåòñòâóющèåâîïðîñû.

С óчåòîì òðåбîâàíèé ðåãëàìåíòà â ðàìêàх ñâîåãî
âûñòóïëåíèÿ хîòåëîñь бû îбðàòèòь Âàшå âíèìàíèå åщå íà
îäíóïðîбëåìó,ïðîäèêòîâàííóюâûзîâàìèíîâîãîòûñÿчåëå-
òèÿ.Пî íàшåìу гëубîкîìу убåæäåíèю, суùåсòâуюùèå
сèсòåìысуäåбíîгîкîíсòèòуцèîííîгîкîíòðîëяпîчòèâî
âсåхсòðàíàхíåíàхîäяòсяâíåîбхîäèìîéèäîсòàòîчíîé
гàðìîíèèсäðугèìèсèсòåìàìèкîíсòèòуцèîííîгîкîíò-
ðîëя. Эòîêàñàåòñÿêàêîðãàíîâзàêîíîäàòåëьíîé,èñïîëíè-
òåëьíîé,òàêèñóäåбíîéâëàñòè.Íåòíåîбхîäèìîéсèсòåì-
íîсòèкîíсòèòуцèîííîгîкîíòðîëяâцåëîì. Еñòåñòâåííî,
чòî â ðàзíûх ñòðàíàх ñèòóàöèè îòëèчàюòñÿ, îäíàêî íè â
îäíîéсòðàíåíàкîíсòèòуцèîííîìуðîâíåфуíкцèîíàëь-
íыìèèèíсòèòуцèîíàëьíыìèðåшåíèяìèíåîбåспåчåíî
сòàбèëьíîå гàðàíòèðîâàíèå âåðхîâåíсòâà Кîíсòèòуцèè
пîсðåäсòâîì íåпðåðыâíîгî кîíсòèòуцèîííîгî ìîíèòî-
ðèíгà. Нåãàðàíòèðîâàíîòàêжåïðåîäîëåíèåðàзîбщåííîñ-
òèìåжäóÊîíñòèòóöèåéèðåàëьíûìêîíñòèòóöèîíàëèзìîì.

Эòà ïðîбëåìà òðåбóåò â ïåðâóюîчåðåäь êîíñòèòóöèîí-
íûхðåшåíèé.Пîэòîìóíåîбхîäèìî,чòîбû:
1. Рàìêè ïîëíîìîчèé Êîíñòèòóöèîííîãî Сóäà бûëè êîí-

êðåòèзèðîâàíûíàêîíñòèòóöèîííîìóðîâíå,èìåÿââèäó
òðèâûшåóïîìÿíóòûåãðóïïûïîëíîìîчèéСóäà.

2. Нà êîíñòèòóöèîííîì óðîâíå бûë зàêðåïëåí ïîðÿäîê
ôîðìèðîâàíèÿÊîíñòèòóöèîííîãîСóäà.

бû. Êëàññèчåñêèì ïðèìåðîì эòîé ãðóïïû ìîжåò ñëóжèòь,
íàïðèìåð,ФåäåðàëьíûéÊîíñòèòóöèîííûéСóäÃåðìàíèè.

Кîâòîðîéгðуппåìîæíîîòíåсòèâсåòåсòðàíы,гäå
îäíà èç òðåх укàçàííых гðупп пîëíîìîчèé îòсуòсòâуåò
èëèíåпîëíîцåííà.

Кòðåòьåéгðуппåîòíîсяòсяòåсòðàíы,гäåпðèíàëè-
чèè èíсòèòуòà суäåбíîгî кîíсòèòуцèîííîгî кîíòðîëя
îбàэòèпîëíîìîчèяîòсуòсòâуюòèëèíåпîëíîцåííы.

Общàÿôèëîñîôèÿñâîäèòñÿêòîìó,чòîäëяîсуùåсòâëå-
íèяíåçàâèсèìîгîèэффåкòèâíîгîкîíсòèòуцèîííîгîпðà-
âîсуäèяíàкîíсòèòуцèîííîìуðîâíåäîëæåíбыòьðåшåí
âîпðîс гàðìîíèçàцèèпîëíîìîчèé,фуíкцèéèпðîцåссу-
àëьíыхíàчàëбåспðåпяòсòâåííîéèэффåкòèâíîéäåяòåëь-
íîсòè суäà. Нà êîíñòèòóöèîííîì óðîâíå ðåшàюòñÿ âîïðîñû
ôóíêöèîíàëьíîéèèíñòèòóöèîíàëьíîéíåзàâèñèìîñòèêîíñòè-
òóöèîííîãî ñóäà.Всå сòðàíы, кîòîðыå ìîæíî âкëючèòь â
пåðåчèсëåííуюâòîðуюèëèòðåòьюгðуппусучåòîìпðèí-
цèпèàëьíых кðèòåðèåâ пðàâîâîгî гîсуäàðсòâà с эòîé
çàäàчåéäîëæíыìîбðàçîìíåспðàâèëèсь.Пðèâåäåííыå
цèфðысâèäåòåëьсòâуюò,чòîбîëåå60%кîíсòèòуцèîííых
суäîâìèðàâхîäяòèìåííîâîâòîðуюèòðåòьюгðуппу.
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ëÿ òðåбóåò íîâîãî êàчåñòâà êîíñòèòóöèîííûх ðåôîðì è
ñîâåðшåííîíîâûхïîäхîäîâ.Дëякàæäîéсòðàíыгàðàíòè-
ðîâàíèåâåðхîâåíсòâàкîíсòèòуцèèäîëæíîсòàòьпåðâî-
îчåðåäíыì пðèîðèòåòîì. Тîëьêî òàêèì ïóòåì âîзìîжíî
ïðåîäîëåòь ñðàщåíèå ïîëèòèчåñêîãî, эêîíîìèчåñêîãî è
àäìèíèñòðàòèâíîãîïîòåíöèàëîâ,ãàðàíòèðîâàòьчåòêîåðàз-
äåëåíèå âëàñòåé è âåðхîâåíñòâî ïðàâà, ñäåëàòь жåëàåìîå
ñòàíîâëåíèå ïðàâîâîãî ãîñóäàðñòâà âîзìîжíûì, îбåспå-
чèòь äèíàìèчíîå è гàðìîíèчíîå ðàçâèòèå îбùåсòâåí-
íîé æèçíè, усòàíîâèòь пðèîðèòåò кîíсòèòуцèîííîгî
пðàâàíàäòåкуùåéпîëèòèчåскîéцåëåсîîбðàçíîсòью.

Êàêòóàëьíîñòèèâñåñòîðîííåìóðåшåíèюэòîéïðîбëåìû
ìûîбðàòèëèñьâàíàëèзå,ïðåäñòàâëåííîìâðàìêàхíåäàâíî
âûшåäшåéâñâåòêîëëåêòèâíîéìîíîãðàôèè“Êîíñòèòóöèîíà-
ëèзìíîâîãî òûñÿчåëåòèÿ:ïàðàäèãìûðåàëьíîñòèèâûзîâû”,
ïîэòîìó îãðàíèчóñь эòèì è åщå ðàз ïîäчåðêíó, чòî бåз îñó-
щåñòâëåíèÿ íåïðåðûâíîãî è ïîñòîÿííîãî ìîíèòîðèíãà êîí-
ñòèòóöèîíàëèзìàâñòðàíåêîíñòèòóöèîííûéêîíòðîëьâíîâîì
òûñÿчåëåòèèíåìîжåòбûòьжèзíåñïîñîбíûì.

Сïàñèбîзàâíèìàíèå

G. Harutyunyan 
President of the Constitutional Court 

of the Republic of Armenia

Constitutionalguaranteesofcompetenceand
functionalindependenceofconstitutionaljurisdiction

Summary

The article discusses the issues of constitutional
mission of the Constitutional Court and its functional
role, effectiveness and integrity of guarantees of this
function,legalandinstitutionalguaranteesofindepen-
dent, impartial and effective implementation of the
powers of the Constitutional Court and international
practiceof theconstitutional justiceconcerningavail-
abilityofeffectivesystemsoftheconstitutionalreview
andnecessityofradicalreforms.

3. Нàêîíñòèòóöèîííîìóðîâíåãàðàíòèðîâàëîñьîбåñïåчå-
íèåèñïîëíåíèÿïîñòàíîâëåíèéÊîíñòèòóöèîííîãîСóäà.

4. Дëÿ Ãëàâû ãîñóäàðñòâà бûë êîíêðåòèзèðîâàí ïîðÿäîê
ðåàëèзàöèè ïîëíîìîчèÿ ïî ñîбëюäåíèю Êîíñòèòóöèè,
ãàðìîíèзèðóÿåãîñòðåбîâàíèåìãàðàíòèðîâàíèÿâåðхî-
âåíñòâàÊîíñòèòóöèè.

5. Бûëà êîíêðåòèзèðîâàíàðîëьîðãàíîâ зàêîíîäàòåëьíîé
èèñïîëíèòåëьíîéâëàñòèââîïðîñàхêîíñòèòóöèîííîãî
êîíòðîëÿèíàäзîðà.

6. Нàóðîâíåêîíñòèòóöèîííûхðåшåíèéбûëïðåäóñìîòðåí
òàêîé êðóã ñóбъåêòîâ, ïðàâîìîчíûх îбðàщàòьñÿ â
Êîíñòèòóöèîííûé Сóä, чòîбû íå ïðåïÿòñòâîâàòь ðåà-
ëèзàöèèêîíñòèòóöèîííîéôóíêöèèСóäà.Эòî,âчàñòíî-
ñòè, ïðåäïîëàãàåò óêîðåíåíèå èíñòèòóòà ïîëíîöåííîé
êîíñòèòóöèîííîéжàëîбû.

7. Счèòàåì, чòî ïîëîжèòåëьíûì ÿâëÿåòñÿ îïûò òàêжå òåх
ñòðàí,ãäåïîèòîãàìêàжäîãîãîäàÊîíñòèòóöèîííûéСóä
îöåíèâàåòñîñòîÿíèåêîíñòèòóöèîííîéзàêîííîñòèâñòðà-
íåèïóбëèêóåòïîëíûéîòчåò.Пîñëåäíèéâñèëóêîíñòèòó-
öèîííîãîïîëîжåíèÿäîëжåíñòàòьïðåäìåòîìîбñóжäåíèÿ
ðàзëèчíûìè îðãàíàìè âëàñòè è â ðàìêàх èх ïîëíîìîчèé
äîëжíûбûòьïðåäïðèíÿòûшàãèïîóêðåïëåíèюêîíñòèòó-
öèîííîé зàêîííîñòè â ñòðàíå. Оòâåòñòâåííûì â äàííîì
âîïðîñåäîëжåíбûòьÃëàâàãîñóäàðñòâà.Еãîâàжíîéêîí-
ñòèòóöèîííîéîбÿзàííîñòьюäîëжåíñòàòьòàêжåìîíèòî-
ðèíã ñîñòîÿíèÿ êîíñòèòóöèîíàëèзìà â ñòðàíå ïîñðåä-
ñòâîìïîñòîÿííîéêîíñòèòóöèîííîéäèàãíîñòèêè.
Нàшèèññëåäîâàíèÿñâèäåòåëьñòâóюò, чòîпîкàåùåíèâ

îäíîéсòðàíåíåукîðåíèëàсьпîäîбíàяцåëîсòíàяèíåпðå-
ðыâíîäåéсòâуюùàясèсòåìà. Âîòäåëьíûхñòðàíàхïðîбåëâ
ñèñòåìíûхðåшåíèÿхâîñïîëíÿåòñÿïîñðåäñòâîìâûñîêîéïðà-
âîâîéèïîëèòèчåñêîéêóëьòóðûèñôîðìèðîâàâшèхñÿòðàäèöèé,
îäíàêîэòîãî,íåñìîòðÿíàâñюèхâàжíîñòь,åщåíåäîñòàòîчíî
äëÿïîëíîãîðàзðåшåíèÿïðîбëåìûâñîîòâåòñòâèèñâûзîâàìè
ñîâðåìåííîñòè. Кîíсòèòуцèîííыå ðåшåíèя пîсëåäíèх
äåсяòèëåòèé,пðîèсхîäяùèåèçìåíåíèяскîðååâсåгîсîç-
äàëèòàкíàçыâàåìыé“эффåкòçàпëàòы”,чåìäàëèпîëíîå
èсèсòåìíîåðåшåíèåпðîбëåìы.

Â íîâîì òûñÿчåëåòèè âíåäðåíèå âñåîбъåìëющèх è
эôôåêòèâíîäåéñòâóющèхñèñòåìêîíñòèòóöèîííîãîêîíòðî-
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ConstitutionalCourtcannot itself initiateproceedings;asarule,
the proceedings before the Constitutional Court are based on
(restrictedto)thecorrespondingapplicationlodgedbyaspecial,
dulyqualified(privileged)constitutional institution(theso-called
legitimatepetitioners).

Theinitiationofconstitutionalreviewproceedingsontheini-
tiativeoftheConstitutionalCourt(ex officio)isquiterare.Itmay
mostoftenbetracedtosomeoftheconstitutionalreviewsystems
ofEasternEurope;further,itisstrictlypreservedinCroatiaandin
Slovenia1,elsewhereex officio proceedingsarenotasfrequent.
TheAustrianConstitutionalCourt,forexample,mayonitsownini-
tiativebeginproceedingsoftheconstitutionalreviewofastatute
oraregulationonly if it referstoapre-judicialquestion insome
proceeding before the respective Constitutional Court. All the
abovecasesmaybe referred toasobjective formsofconstitu-
tionalreview.

Ontheotherhand,someconstitutionalreviewsystemsalso
allowforaprivateindividual'saccesstotheConstitutionalCourt
(concerningabstractaswellasconcretereview,basedonacon-
stitutionalcomplaint,oronapopularcomplaint(actio popularis)
oronotherformsofconstitutionalrights'protection.Thisinvolves
theso-calledsubjectiveconstitutionalreview,theviolationofindi-
vidual rights and the protection of individual rights against the
State(inparticularagainstthelegislature).Inthecountrieswitha
diffuse constitutional review and in some countries with a con-
centratedconstitutionalreview,theindividualcitizenisofferedthe
possibility of requesting the constitutional review of statutes,
administrative measures or judgments in special proceedings.
OnlyafterthecomplainthasbeenlodgedwiththeConstitutional
Court do proceedings begin. Even then, as a rule, the com-
plainantmaywithdrawtheircomplaint inordertotherebytermi-
natetherespectiveproceedings.

The individual's standing as complainant before the
ConstitutionalCourthasbeeninfluencedbyextensiveinterpreta-
tionofprovisionsrelatingtotheconstitutionalcomplaint,aswell
asbyevermoreextensiveinterpretationofprovisionsrelatingto

A. Mavčič

Professor of Human Rights Law at the School 

of Government and European Studies, Brdo, Slovenia 

Individualcomplaintasadomestic
remedytobeexhaustedoreffective
withinthemeaningoftheECHR.

ComparativeandSlovenianAspect

ABSTRACT: Insomesystemstheindividual'saccesstocon-
stitutionalcourtshasbecomesowidespreadthatitmaythreaten
thefunctionalcapacityoftheconstitutionalcourt.Withagrowthin
the number of constitutional complaints, efficiency may
decrease.Therefore,thenationallegislatureistryingtofindsome
way for the constitutional court to eliminate less important or
hopeless proceedings. Nevertheless, individuals should have
opportunities to apply for the protection of their constitutional
rights in the form of individual (constitutional) complaint which
canbeconsideredasaneffective“interface”betweenthenation-
al and ECHR human rights protection. Additionally, a broader
(national)individualaccesstotheConstitutionalCourtstimulates
thedemocratisationof the legalorderwhich individualshavean
opportunitytoinitiateadirectandimmediatecontrolovertheleg-
islative,executiveandjudicialstatepowers.

A)ComparativeAspect

1. The Individual as an Applicant before the
Constitutional Court 

ProceedingsbeforetheConstitutionalCourthavethenature
ofproposedproceedings(juridiccion voluntaria).Inprinciple,the
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1 Para. 2 of Article 15 of the Croatian Constitutional Court Act or in
Article 39, Article 58 and Para. 4 of Article 61 of the Slovenian
Constitutional Court Act. 
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constitutional reviewofdisputedacts.Generally, the indictment
refers to individual acts (all administrative and judicial acts), in
contrast to the popular complaint (actio popularis), although it
mayalsoindirectlyorevendirectlyrefertoastatute.

Isconstitutionalappealaright?TheSlovenianConstitutional
Courthastakentheviewthatitisaninstituteofjudicialproceed-
ings,oraspeciallegalremedy5.

Theconstitutionalcomplaint isnotanentirelynew institute;
itsforerunnermaybefoundintheAragonlawofthe13thto16th
Century6;andinGermanyfromthe15thCenturyonwards7;while
Switzerlandintroducedaspecialconstitutionalcomplaint8 inthe
Constitution of 1874 andintheStatutes of1874and1893.Austria
introducedtheconstitutionalcomplaintfrom1868(exercisedby
the Reichsgericht – Article 3 of the Constitutional Law on the

Reichsgericht of 21December 1867). Liechtenstein introduced
the constitutional complaint by Para.1 of Article 104 of the
Constitution of1921aswellasbyArticle23ofthe State Court Act

of 1925. Bavaria regulated the constitutional complaint by the
Constitutional Charter of26May1818,theConstitutional Charter

of14August1919aswellasby the State Court Act of11June
1920.

Theconstitutionalcomplaintisverycommoninthesystems
ofconstitutional/judicialreview.ItismostwidespreadinEuropein
abroaderorinalimitedform,regardingabstractand/orconcrete
constitutional review9. In Germany, the constitutional complaint
appearsonthefederalandonprovinciallevels10.

concretereview2.Insomesystemstheindividual'saccesstocon-
stitutional courts has become so widespread that it already
threatens the functional capacity of the Constitutional Court3.
Therefore,thelegislatureistryingtofindsomewayforconstitu-
tionalcourtstoeliminatelessimportantorhopelessproceedings
(e.g. the restriction of abstract reviews by standing require-
ments). All these proceedings envisage the condition that the
complainantmustbeaffectedbyacertainmeasuretakenbythe
publicauthority.Withagrowthinthenumberofcomplaints,effi-
ciency decreases. Nevertheless, citizens should have many
opportunities to apply for the protection of their constitutional
rights4.

2. Bodies Empowered for Human Rights Protection and 
the Forms of such Proceedings 

Thecomplaintofanaffectedindividualwhoseconstitutional
rightsareclaimedtohavebeenviolatedisgenerallythebasisfor
appropriateproceedingsofprotectioninwhichtheprotectionof
rightsbytheConstitutionalCourtisonlyoneofanumberoflegal
remediesforprotection.Eventhebodiesintendedtoprovidepro-
tectionaredifferent,dependingontheparticularsystem.

3. The Constitutional Complaint and its Extent in the 
World 

Aconstitutionalcomplaintisaspecificsubsidiarylegalreme-
dyagainsttheviolationofconstitutionalrights,primarilybyindi-
vidual acts of government bodieswhich enables a subjectwho
believes that their rights have been affected to have their case
heardandadecision issuedbyaCourtauthorised toprovidea

18 19
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5Ruling No. U-I-71/94 of 6 October 1994, OdlUS III, 109.
6In the form of recurso de agravios, firme de derecho, manifestacion de

personas.
7Incorporated in the institution Reichskammergericht of 1495, envisaged

in the famous constitutional text, Paulskirchenverfassung, of 1849, and
in Bavaria it was provided for in the Constitutions of 1808, 1818, 1919
and 1946.

8Staatliche Verfassungsbeschwerde.
9Albania, Andorra, Austria, Croatia, the Czech Republic, Cyprus,  the

FYROM, Germany, Hungary, Latvia, Liechtenstein (1992), Malta,
Montenegro, Poland, Portugal, Russia, Serbia, Slovakia, Slovenia,
Spain, Switzerland-Supreme Court, Ukraine, Georgia, Armenia.

10The federal constitutional complaint is the responsibility of the Federal
Constitutional Court, the provincial constitutional complaint is the
responsibility of certain Provincial Constitutional Courts: Bavaria,
Berlin, Hessen and Saarland.

2Greece, Italy, Switzerland, the USA.
3Germany, Slovenia.
4France is a specific exception among these systems, as private individ-

uals have no full access to the Constitutional Council, except with ref-
erence to elections. In France, the protection of individual rights is,
however, the responsibility of the National Council acting on the basis
of a complaint against administrative acts.
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itshouldbepossibletoexcludethestandingoftheappellantasa
preconditionforthepopularcomplaint(actio popularis), individ-
ualsystemsdorequire it15,such that forboth theconstitutional
andthepopularcomplaint(actio popularis), thestandingor the
personaleffectonanindividualworksasacorrectivewiththeaim
to prevent the abuse and overburdening of the Constitutional
Courtorotherconstitutional/judicial reviewbody. Inbothcases
thesameaimmaybepursuedthroughtheintroductionofafiling
fee. It is, however, characteristic that inpractice thenumberof
constitutional complaints is increasing everywhere. Therefore,
manyconstitutionalcourtshaveadaptedtheorganizationoftheir
workfollowingthistrendeitherintheformofspecialisedindivid-
ualchambersforconstitutionalcomplaints16 orbynarrowerunits
of theConstitutionalCourt (chambers,sub-chambers)17 issuing
decisionsonconstitutionalcomplaints.

4. The Fundamentals of the Constitutional Complaint 

Thefollowingaretheelementsofthesystemoftheconstitu-
tionalcomplaint:

-thepreliminaryselectionofcomplaints(theintegrationoffil-
tersintoproceedings).Thisismosthighlydevelopedinthe
Germansystemwiththeintenttosiftoutpotentiallyunsuc-
cessfulcomplaints,andassuchthespaceformaneuverof
theConstitutionalCourtinrejectingafrivolouscomplaintis
extended.This,infact,involvesthenarrowingoftheconsti-
tutional complaint as a legal remedy in principle open to
everybody.Onegeneralproblemofconstitutionalcourts is
howtoseparatethewheatfromthechaffandat thesame
time secure the efficient protection of human rights in a
democraticsystem.Inaddition,incertainsystemsthepro-
posals for introducing the constitutional complaint are
recent;sometendtointroducepriorselectionsystems;on
theotherhand,certainsystemstendtowardstheabolition
ofthislegalinstitution;

InadditiontoEurope,someAsiansystemsrecogniseaconsti-
tutionalcomplaintinabroaderorinalimitedform11.Itshouldalso
be noted that other Arabian countries, if they recognise judicial
reviewatall,haveinthemainadoptedtheFrenchsystemofthepre-
ventive review of rules following the model of the French
ConstitutionalCouncilof1958,whichdoesnotrecognisetherightof
theindividualtothefulldirectaccesstospecificconstitutional/judi-
cialreviewbodies.InAfricasomecountriesrecognisetheconstitu-
tionalcomplaint12.Theonlyexampleofconstitutionalcomplaint in
CentralandSouthAmericaistheBrazilianmandado de injuncao, i.e.
an individual complaint in case of negligence by the legislature
(under the jurisdiction of theBrazilianSupremeCourt) unlesswe
alsocount theColombianaccion de tutela (the jurisdictionof the
ConstitutionalCourt),usuallyconsideredtobeasubsidiaryamparo.

Theparticularityofindividualsystemsisthattheyrecognisea
cumulating of forms, the popular and the constitutional com-
plaint13.Thetwoformsmaycompeteintheirfunctions.Theratio-
nale forbothforms is theprotectionofconstitutionalrights: the
popularcomplaint(actio popularis)inpublicandtheconstitution-
alcomplaintintheprivateinterest.Inbothcasestheplaintiffisan
individual.Asarule,thesubjectdisputedisdifferent:thepopular
complaint (actio popularis) refers to general acts and constitu-
tional complaints refer to individual acts14. The standing of the
plaintifforthattheremedymighthaveapersonaleffectuponthe
plaintiffisapreconditionforaconstitutionalcomplaint.Although
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15the FYROM, Slovenia.
16 e.g. the German Federal Constitutional Court and the Spanish

Constitutional Court.
17e.g. in the Czech Republic, Slovenia.

11Azerbaijan, Georgia (under the jurisdiction of the Constitutional
Court), Kyrghyzia (under the jurisdiction of the Constitutional
Chamber of the Supreme Court), Mongolia (under the jurisdiction of
the Constitutional Court since the Constitution of 1992), Papua-New
Guinea (under the jurisdiction of the Supreme Court), South Korea
(under the jurisdiction of the Constitutional Court since the
Constitution of 1987), Taiwan (under the jurisdiction of the Supreme
Court); the Constitutional Courts of Member states of the Russian
Federation (Adigea, Baskiria, Buryatia, Dagestan, the Kabardino-
Balkar Republic, Karelia, Koma).

12Benin (Constitutional Court), Cape Verde (the Supreme Court of
Justice), Mauritius (the Supreme Court), Senegal (the Constitutional
Council) and Sudan (the Supreme Court).

13Bavaria, Brazil, Colombia, Croatia, partially the Czech Republic, the
FYROM, Hungary, Liechtenstein, Malta, Montenegro, Serbia, Slovenia.

14Except for the possibility of indirectly impugning a statute in Serbia,
Montenegro, Slovenia and Spain, and the direct impugning of a statute
in Germany.
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-thoseentitledtolodgeaconstitutionalcomplaintaregener-
ally individualsbut inAustria,Germany,Spain,Switzerland,
Serbia andMontenegro, legal entities explicitlymay do so
also,whileintheCroatiansystemlegalentitiesareexplicitly
excludedasapotentialappellant;insomesystems,thecom-
plaintmaybe lodgedbytheOmbudsman(Spain,Slovenia,
Serbia) or by the public prosecutor (Spain, Portugal). In
somesystemstheConstitutionalCourt isnotboundby the
petitionandmayexceptionallyex officio extendtheproceed-
ings to thegeneral act if in a concretecase  is concerned
(Slovenia, Germany, Austria, Liechtenstein, similar in the
CzechRepublic,Spain,CroatiaandMacedonia).

-thestanding,orthepersonaleffecttheremedymighthave
upontheplaintiffisamandatoryelement,althoughinmost
systemstheconceptofstandingisfairlylooselydefined;

- thepriorexhaustionof legal remedies isanessentialpre-
condition,butwithexceptionswhentheConstitutionalCourt
may deal with a case irrespective of the fulfillment of this
condition(Germany,Slovenia,Switzerland);

-thetimelimitforlodginganapplicationrangesfrom20days
tothreemonthswithanaverageofonemonthfromtheday
ofreceiptordeliveryofthefinal,legallybinding(individual)
judgmentordecisionoractoftheStateadministration;

- the contents of applications are prescribed in detail in a
majorityofsystems:inwrittenform,sometimeswiththelan-
guage explicitly stated (Germany, Austria), along with the
particularcountry, thedisputedact,andadefinitionof the
violationoftherelevantconstitutionalright,etc.;

- amajority of systems (but not the systemsofMiddle and
Eastern Europe) envisage the issuing of a temporary
restrainingorder(injunction)orruling(oftheConstitutional
Court)i.e.anordertemporarilysuspendingtheimplementa-
tionofthedisputedactuntiltheadoptionofafinaldecision;

-insomesystemsthepaymentofthecostsoftheproceed-
ings isexplicitly foreseen incasesof frivolousapplications
(Germany,Slovenia,Austria,Portugal,Spain,Switzerland);

-theeffectsofthedecision:theConstitutionalCourtislimit-
ed to decide on constitutionalmatters, on the violation of
constitutionalrights.However,ifaviolationisfound,adeci-

- protection through the constitutional complaint generally
referstoconstitutionalrightsandfreedoms,andthecircleof
rightsprotectedbytheconstitutionalcomplaintislessspecif-
ically defined in individual systems (e.g. Slovenia, Croatia,
SerbiaandMontenegro,where"all"constitutionallyguaran-
teedfundamentalrightsaresupposedtobeprotected),while
other systemsmostly define the (narrow) the circle of pro-
tectedconstitutionalrights18.Specialformsofconstitutional
complaintmayalsoprotectspecialcategoriesofrights19;

-asarule,actsdisputedbytheconstitutionalcomplaintrefer
toindividualacts,withsomeexceptions20;
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18See also Klucka, J., Suitable Rights for Constitutional Complaints,
Report on the Workshop on the "Functioning of the Constitutional
Court of the Republic of Latvia", Riga, Latvia, 3-4 July 1997, Offprint.

19 In Germany, Albania, Austria, Estonia, Liechtenstein, Slovakia,
Switzerland, Hungary, Slovenia and in the Czech Republic municipal-
ities are entitled, in order to protect self-government, to file a "com-
munal" constitutional complaint (Germany recognises the "commu-
nal" constitutional complaint on a federal level and on a provincial
level in the provinces of Wuerttemberg and North Westphalia). The
German system also recognises a special constitutional complaint by an
individual in relation to constitutional conditions for the nationalisation
of land (Sozialisierung) in the province of Rheinland-Pfalz. A special
form of constitutional complaint exists in Spain: there, the institute of
the citizens' legislative initiative is also protected by constitutional
complaint.

20In Switzerland, Cyprus and Austria a constitutional complaint can
impugn only an administrative act, while in Germany, it can impugn
acts of all levels (including a statute, also in case of omissions); in
Spain, Slovenia, Serbia and Montenegro a statute may also be an indi-
rect subject of a constitutional complaint; legislative negligence may be
directly impugned by a constitutional complaint in Brazil, and also in
the practice of the German Federal Constitutional Court and the
Bavarian Constitutional Court. In Monaco the constitutional complaint
is limited only to statutes. In addition, also newly introduced form of
the constitutional complaint which were introduced in Hungary,
Turkey, Latvia, Russia, Tadjikistan, Baskhiria, Buryatia, Dagestan, the
Kabardino-Balkar Republic, Karelia, Komi  and Poland are oriented to
the general acts (so called unreal constitutional complaint).  However,
in case of violation of their human rights the Ukrainian petitioner may
apply for the official interpretation by the Constitutional Court. In the
last period there are some efforts relating to the introduction of the con-
stitutional complaint (see: Lapinskas, Kęstutis. The perspectives of
individual constitutional complaint in Lithuania. Strasbourg: European
commission for democracy through law (Venice Commission), Batumi,
Georgia, 2008. CDL-JU(2008)004. URL: 
http://www.venice.coe.int/docs/2008/CDL-JU(2008)004-e.asp.
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sionmayhavea cassatoryeffectwhich is, as a rule; inter

partes (anderga omnes inacaseinwhichthesubject-mat-
ter of the decision is a legislative act). The Constitutional
Courthereretainsthepositionofthehighestjudicialauthor-
ity. These Courts can be referred to as the "high ranking
courtsofcassation",becauseConstitutionalCourtsreview-
ing thedecisionsofordinarycourtsact in factas the third
andthefourthinstance.AlthoughtheConstitutionalCourtis
notacourtoffulljurisdiction,inspecificcasesitistheonly
competentcourttojudgewhetheraordinarycourthasvio-
latedtheconstitutionalrightsoftheplaintiff. It involvesthe
reviewofmicro-constitutionality,perhapsthereviewof the
implementationofalaw,which,however,isadeviationfrom
the original function of the Constitutional Court.
Constitutionalcomplaintcasesraisesensitivequestionson
definingconstitutionallimits.Inanycase,theConstitutional
Courtinitsactivitiesislimitedstrictlytoquestionsofconsti-
tutional law. The Slovenian system is specific in that the
ConstitutionalCourtmay,underspecifiedconditions,make
afinaldecisiononconstitutionalrightsorfundamentalfree-
doms themselves (Para. 1 of Article 60 of the Slovenian

Constitutional Court  Act,OfficialGazetteRS,No.15/94).

The protection of fundamental rights and freedoms is an
importantfunctionofamajorityofconstitutionalcourts,irrespec-
tiveofwhether theyperformthe functionofconstitutional judg-
mentinthenegativeorpositivesense.WheneveraConstitutional
Courthas the functionofa "negative legislature",constitutional
review is strongest precisely in the field of fundamental rights.
Even in other fields (the concretisation of State-organisational
and economic constitutional principles) in which the legislature
hastheprimaryroleeveninprinciple,constitutionalcourtsinsure
thatfundamentalrightsareprotected.Preciselyinthefieldofthe
protectionofrights,theConstitutionalCourtalsohasthefunction
of a substitute "Constitution-maker" (the "positive function"),
which means that in specific cases constitutional courts even
supplementconstitutionalprovisions.

24 25

B)Slovenia-ApplicantsBeforethe
ConstitutionalCourt

1. Legal Interest Before the Constitutional Court

Thefollowingapplicantsmay initiateconstitutionalreviewin
thegivencases:

Abstract review:anyone (Art. 162 (2),Constitution; Art. 24,
Constitutional Court Act).

Abstract review: the National Assembly, one third of the
deputies of the National Assembly, the National Council, the
Government,(Art.23.a¸(1),Constitutional Court Act).

Concrete review (regarding its incidenterproceedings): the
Courts (Art. 23,Constitutional Court Act), the ombudsman for
humanrightsifhedeemsthataregulationorgeneralactissued
for the exercise of public authority inadmissibly interferes with
humanrightsorfundamentalfreedoms;theinformationcommis-
sioner,providedthataquestionofconstitutionalityorlegalityaris-
esinconnectionwithaprocedureheisconducting;theBankof
SloveniaortheCourtofAudit,providedthataquestionofconsti-
tutionalityor legalityarises inconnectionwithaprocedure they
areconducting;theStateAttorneyGeneral,providedthataques-
tionofconstitutionalityarisesinconnectionwithacasetheState
Prosecutor'sOfficeisconducting;representativebodiesoflocal
communities,providedthattheconstitutionalpositionorconsti-
tutionalrightsofalocalcommunityareinterferedwith;represen-
tativeassociationsoflocalcommunities,providedthattherights
of local communities are threatened; national representative
tradeunionsforanindividualactivityorprofession,providedthat
the rights ofworkers are threatened;Art. 23.a(1),Constitutional

Court Act).
Preventativereviewoftreaties:thePresidentoftheRepublic,

the Government or one third of the deputies of the National
Assembly(Art.160(2),Constitution; Art.70,Constitutional Court

Act).
Constitutionalcomplaint:anynaturalperson(aswellas

a legal entity), the Ombudsman (Arts. 160, 161, 162,
Constitution,Art.50,Constitutional Court Act).

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(62)`13 ИзìàòåðèàëîâРèжñêîéìåжäóíàðîäíîé êîíôåðåíöèè



Constitution; Art.24,Constitutional Court Act).Additionally,bod-
ies, specified in Art. 23.a of the Constitutional Court Act, may
request the abstract (National Assembly, one third of deputies,
NationalCouncil,Government)orconcreteconstitutionalreview
(Ombudsman, Information commissioner, Bank of Slovenia,
Court of Audit, State attorney general, representative body of
localcommunity,representativeassociationof localcommunity,
nationalrepresentativetradeunion–inconnectionwiththecon-
cretecase theyaredealingwith).Thesebodiesdonotneed to
demonstrate their legal interest for commencing constitutional
review.

Concerning standing (legal interest) before the
ConstitutionalCourt,theCourtissuedmanydecisions,whichthe
Court'sgeneralrestrictivemethodoftreatmentandacknowledg-
mentofthementionedproceduralcondition.However,adetailed
overview of the constitutional case-law shows that the
ConstitutionalCourtdidnotalwaysholdonconsistentlyitsearlier
decisionconcerninglegalinterest.Someofsuchoscillationscan
be defined a unconsistence of the constitutional case-law, but
otherdeviationsmaybe resultsof special circumstanceswhich
justifyadifferenttreatingofapparentlysimilarcases21.

From the definition of the legal interestwhich derives from
Art.24(2)oftheConstitutional Court Act andfromitsconcretiza-
tion inpracticeaswell, the followingelementscanbestressed:
the interest shall be legal (an encroachment upon someone's
rights,legalinterestsand/orlegalpositionmustarise),soonlyin
suchcasewecanspeakabout the legal interest;moreover, the
interestshallbelongtothepetitioneritself,accordingly,wespeak
abouthis/herownandpersonallegalinterest–thepetitionershall
demonstratehis/herlegalinterest,consequentlythattheexpect-
eddecision takenby theConstitutionalCourtwould have influ-
enceonhis/herlegalposition;andwhatisofthehighestimpor-
tance,theenchroachmentuponthepetitioner'sownandperson-
al rights, legal interest and/or the legal positionmust be direct
andconcrete.Ifatleastoneofthementionedelementsisnotpre-
sent,thentheproceduralpresumptionofthelegalinterestisnot

27

Disputesonpowers:theaggrievedauthorities(Art.61(1)(2),
Constitutional Court Act),anyone(Art.61(3),Constitutional Court

Act).
Impeachment: the National Assembly (Arts. 109 and 119,

Constitution,Art.63(1),Constitutional Court Act).
Unconstitutional acts and activities of political parties: any-

onebymeansofthepopularcomplaint(actio popularis)orlegiti-
matesubjectsbyarequestforanabstractreview-legitimatesub-
jectsunderArt.23.aoftheConstitutional Court Act,(Art.68(1)
oftheConstitutional Court Act).

Confirmation of deputies' terms of office: affected candi-
dates or representatives of the lists of candidates (Art. 69 (1),
Constitutional Court Act; Art. 8 (1) of theDeputies Act, Official
GazetteRS,No.48/92).

Confirmation of terms of office of the members of the
National Council: affected candidates (Art. 50 (3), National

Council Act,OfficialGazetteRS,No.44/92).
Complaint of local self-government authorities concerning

constitutional position and rights of local communities (Art. 91,
Local Self-Government Act,Nos.72/93withamendments).

Conditions for the establishment of a municipality or a
changeinitsterritory:government,anydeputy,atleast5000vot-
ers,municipalcouncil(Art.14.a(3),LocalSelf-GovernmentAct).

Dissolutionamunicipalcouncil–dismissionamayor:munic-
ipalcouncil,mayor(Art.90.c(4),LocalSelf-GovernmentAct).

Constitutionality and legality of a request to call a referen-
dum:municipalcouncil(Art.47.a(2),LocalSelf-GovernmentAct).

Reviewtheconstitutionalityofconsequencesduetothesus-
pension of the implementation or adoption of a law: National
Assembly(Art.21,ReferendumandPeople'sInitiativeAct).

decisionnottocallaconstitutionalamendmentreferendum:
at least thirty deputies (Art. 5.č, Referendum and People's
InitiativeAct).

ConfirmationofelectedSlovenianmembersoftheEuropean
Parliament:affectedcandidates(Art.23(1),ElectionofSlovenian
MemberstotheEuropeanParliamentAct).

Anyone(anaturalpersonand/oralegalentity)whodemon-
strate legal interestmay request the individual initiation of pro-
ceedings before the Constitutional Court (Art. 162(2),

26
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21Nerad, Sebastian. Pravni interes za ustavnosodno presojo zakonov in
drugih predpisov, REVUS-revija za evropsko ustavnost, No. 4/2005,
GV Založba Ljubljana, p. 42
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tiatedalsobyarequestsubmittedbynationalrepresentativetrade
unions for an individual activity or profession, provided that the
rightsofworkersare threatened(incontrast to thepetionwhich
shallbediscussedand/orprovedby theConstitutionalCourt). If
thepetitioner isnotasuch tradeunion, theConstitutionalCourt
discussesand/orprovesitsrequestlikeapetitionwhatmeansthat
suchtradeunionshalldemonstrateitslegalinterest.

The Constitutional Court made an exception also in some
casesconcerningassociationsand/orsomeotherunionsofciti-
zens,howeveronlythenwhensuchassociationsorotherunions
wereestablishedwiththeaimtoassertinterestsand/orrightsof
theirmembers.

Thestabilityof theconstitutional case-lawhasbeenconse-
quentlyaccentuatingthenecessityoftherestrictiveinterpretation
ofthelegalinterest,becauseofthebasicroleofthelegalinteres:
torestricttheaccesstotheConstitutionalCourt.Suchrestrictive
aimhasbeenintheownnatureofthelegalinterst.Therefore,the
legalinterestmeansabarrierduetowhichthepetitioncannotbe
considered as a popular complaint (actio popularis). Bearing in
mindtheincreasingoverburdeningoftheConstitutionalCourtby
(individual) petitions and paralelly by (individual) constitutional
complaints, the restrictive interpretationof the legal interestcan
bewellfounded.However,ontheotherhand,itisnopermissible
topreventindividualpetitions(popularcomplaints)bysuchinter-
pretationofthelegalinterest,thatinaconcretesituationnobody
wouldbeabletodemonstrateit.Itisanessentialquestionwhereis
the extreme point of such restrictive interpretation of the legal
interest.Furthermore,itisaquestion,whereistheextremepoint
ofthegraduallimitationoftheaccesstotheConstitutionalCourt22.

2.  Ordinary Courts as Applicants

2.1 Preliminary Issues - Plea of Unconstitutionality

TheConstitutionalCourtprovidesconcretereviewofprovisions
whenrequestedbytheordinaryCourtsifaquestionrelatingtocon-

present inwholeand theConstitutionalCourtwould inprinciple
rejectsuchpetition.

Regarding individual petitioners, the Constitutional Court
examines at first, if the eventual decision in merito would may
have any effect on the petitioner at all (Art. 24(1)(2),
Constitutional Court Act),Constitutional Court Act).Onthecon-
trary, inrulestateandotherbodiesdisputingregulationsbefore
the Constitutional Court do not have to demonstrate any legal
interest(Art.23.a,Constitutional Court Act).However,statebod-
ies and other similar bodies as  applicants may not submit a
requesttoinitiatetheprocedureforthereviewoftheconstitution-
alityorlegalityofregulationsandgeneralactsissuedfortheexer-
cise of public authority which they themselves adopted (Art.
23.a(2),Constitutional Court Act)..

Firstofall, thestatebodiesdon'thaveany legal interest to
disputelegalprovisionsregulatingtheirpowers.Alsoanyeventu-
alunsuitableorevenanillegalregulationofissueregardingactiv-
itiesorpowersoftheparticularstatebodyasapetitioner,doesn't
indicateanyencroachmentupon its rights, legal interestsor its
legalposition.Statebodiesdon'thaveany legal interest todis-
putetheprocedureforimplementationoftheirpowers.Theyare
notentitledtodisputelegalprovisionswhichdirectlyencroachon
thelegalpositionofindividualswho'srightsareanobjectofthe
decision-makingofsuchbody;onlytheaffectedindividualsmay
demonstrate their legal interest for disputing of thementioned
provisionfromtheirown.

Thestateandothersimilarbodiescandisputeonlylegalpro-
visions which encroach on their own legal position when they
exercisetheirroleofthestatebody.Thesameprincipleshallbe
implementedforthesubjectsofpubliclaw.

Inallcasesconcerningthestateandothersimilarbodiesor
theindividualmembersofthestatebodiesand/ortheindividuals
-executorsof thebody''srole,ageneralprincipleshallbecon-
sidered that the legal interestwould be taken as been demon-
stratedifitisdirectandconcrete.

However,theConstitutionalCourtmadeanexceptionincase
ofpetitionsoftradeunions.UnderArt.23.a(1)(11)theprocedure
for the reviewof theconstitutionalityor legalityof regulationsor
generalactsissuedfortheexerciseofpublicauthoritycanbeini-
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drugih predpisov, REVUS-revija za evropsko ustavnost, No. 4/2005,
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If the SupremeCourt deems a law or part thereof which it
should apply to be unconstitutional, it stays proceedings in all
casesinwhichitshouldapplysuchlaworpartthereofindeciding
onlegalremediesandbyarequestinitiatesproceedingsforthe
reviewofitsconstitutionality(Art.23(2),Constitutional Court Act).

Ifbya request theSupremeCourt initiatesproceedings for
thereviewoftheconstitutionalityofalaworpartthereof,acourt
whichshouldapplysuchlaworpartthereofindecidingmaystay
proceedings until the final decision of the Constitutional Court
withouthavingtoinitiateproceedingsforthereviewoftheconsti-
tutionalityofsuchlaworpartthereofbyaseparaterequest(Art.
23(3),Constitutional Court Act).

Thepartiesbeforeanyordinarycourtcannotaffectsuchpro-
ceedingssincetheordinarycourtsareobliged,asanofficialduty
accordingtotheConstitution,whentheyraiseaquestionof the
constitutionality of the regulations they are applying to stay the
proceedings and refer the case to review by the Constitutional
Court.

ItclearlyfollowsfromArt.156oftheConstitutionandArt.23
oftheConstitutional Court Act thatthecourt(e.g.withincivilpro-
ceedings)isnotobligedtostaytheproceedingsandrequestthe
reviewoftheconstitutionalityofstatutewhenanyofthepartiesto
theproceedingsrequestsso.Pursuanttothecitedprovisionsof
theConstitutionandtheConstitutional Court Act, itproceeds in
suchamanneronlywhenititselfhasdoubtsabouttheconformi-
tywiththeConstitutionofthestatuteitshouldapply23.

Ifthecourtbelievesthatthestatuteitshouldapplyisuncon-
stitutionalitmust,accordingtoArt.156oftheConstitution,stay
its proceedings, commence proceedings before the
ConstitutionalCourtandcontinuetheproceedingsafterthedeci-
sionontheconformityofthestatutewiththeConstitution. That
wasthesituationincasesonwhichtheConstitutionalCourthas
decidedsofarupontheproposalofthe(ordinary)court24.Inall
thecitedcases,onwhichtheConstitutionalCourtalreadydecid-

stitutionalityorlegalityarisesduringtheproceedingstheyarecon-
ducting(Art.156,Constitution,Art.23,Constitutional Court Act).

The courts are obliged to put the question. Art. 156 of the
Constitution providesthatifacourtdecidingsomematterdeems
alawthat itshouldapplytobeunconstitutional, itmuststaythe
proceedings and initiate proceedings before the Constitutional
Court.Theproceedingsinthecourtmaybecontinuedafterthe
ConstitutionalCourthasissueditsdecision.

Additionally,theConstitutionespeciallyprovidesforthejudi-
cial review of the acts and decisions of all State administrative
bodies (Art.120 (3),Constitution).TheConstitutiondetermines
aswell that courts of competent jurisdiction are empowered to
decide upon the legal validity of the decisions of State bodies,
localgovernmentbodiesandstatutoryauthoritiesmade in rela-
tiontoadministrativedisputesandconcerningtherights,obliga-
tions and legal entitlements of individuals or organizations (Art.
157, Constitution). This means that all final  individual acts of
administrative bodies (those which may not be charged by an
appeal)arebroughtunderjudicialreview.Incaseswherealllegal
remedieshavebeenexhaustedbuttheconstitutionalrightsofan
individualhaveallegedlybeenbeviolated,itispossibletolodgea
constitutionalcomplaintbeforetheConstitutionalCourt(Art.160
(1)(6),Constitution,Arts.50to60,Constitutional Court Act).This
means that the constitutional review of general administrative
acts may not be exercised by ordinary courts, but by the
Constitutional Court, which may abrogate or annul unconstitu-
tional or illegal general administrative acts (Art. 59 (1),
Constitutional Court Act).

SincetheSloveniansystemisasystemofconcentratedcon-
stitutional review, theordinaryCourts cannot exercise constitu-
tional review while deciding concrete (incidenter) proceedings.
TheordinaryCourtmust interrupttheproceedingsandpropose
the review of the constitutionality of the statute before the
ConstitutionalCourt(Art.156,Constitution,Art.23,Constitutional

Court Act).TheordinaryCourtmaycontinuetheproceedingsonly
aftertheConstitutionalCourthasreviewedtheconstitutionalityof
the respective statute (hence the Slovenian regulation, too,
adoptedtheprinciplethatastatutecanonlybeeliminatedfrom
thelegalsystembytheConstitutionalCourt).
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23See ruling No. Up-70/96 of 22 May 1996, published on www.us-rs.si.
24See e.g. decisions No. U-I-48/94 of 9 November 1994 – Official

Gazette RS, No. 73/94 and DecCC III, 123; No. U-I-48/94 of 25 May
1995 – Official Gazette RS, No. 37/95 and DecCC IV, 50; No. U-I-
225/96 of 15 January 1998 – Official Gazette RS, No. 13/98 and
DecCC VII, 7.
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court'smotion issubject torevisionby theConstitutionalCourt.
Dealingindetailswiththissubjectwouldcallformoretime-letus,
atthisoccasion,onlymentionthatinseveralcasesinterpretation
ofthechallengedprovisionmadebytheConstitutionalCourtdif-
feredfromtheonemadebythereferringcourt-whichcouldsuf-
ficetoremovethedoubtaboutconstitutionalityandcontributeto
thesolutionofanindividualdisputeaswell.Itneednotbemen-
tioned that decisions in these procedures have the same erga
omneseffectsasanydecisionbroughtinthefieldofabstractcon-
trol. The decision is published in the Official Gazette and its
effectsspreadbeyondthecasethattriggeredtheconstitutional
dispute.Itisinterestingthatordinarycourtsrelativelyinfrequent-
lyusethispossibility26.

3.Screening

There is no a screening procedure which allows the
ConstitutionalCourttolimitthenumberofcasesortospeedup
thehearingof thosecases (nonsuit,quick reply,demurrer, evi-
dentanswered.

TheSlovenianConstitutionalCourthasnopowertolimitthe
number of cases it is about to adjudicate.  Nowhere in the
Constitution and the Constitutional Court Act have been such
powersvestedintheConstitutionalCourt.Thus,followingtheold
tradition of continental courts, in abstract-review proceedings
before the Constitutional Court what applies is the principle of
legality,whichmeansthattheConstitutionalCourtmustreacha
decisiononeverycasesubmitted to itprovided that theproce-
duralrequirementsarefulfilled.

ed, the Supreme Court stayed the proceedings on a suit filed
withinthejudicialreviewofadministrativedecisions,thatis,inthe
phase inwhich therewas no final decision reached yet.  In the
opinionofcertainpetitioners,inparticularthefinalityofadecision
inconnectionwithwhich theycommenceproceedingsprevents
theeffectsofpossibleannulmentofthechallengedstatutorypro-
visions. TheConstitutionalCourt,however,hasnot so farcon-
firmedsuchaposition.Regardingthesequestionsandthefunc-
tionoftheSupremeCourtasthehighestStatecourtforproviding
uniform case-law (Art. 127(1), Constitution), the Constitutional
CourtheldincaseNo.U-I-273/98of1July1999(OfficialGazette
RS,No.60/99,DecCCVIII,169,seealsowww.us-rs.si)thatthe
requirementsforcommencingproceedingsdeterminedinArt.23
of theConstitutional Court Act were fulfilled although the pro-
ceedingsintheconcretecasewerenotstayed.

2.2 Exception of Unconstitutionality

AninterestingaspectofrelationsbetweentheConstitutional
Courtandordinarycourts isestablishedthroughthementioned
provisionofArt.156oftheConstitution,whichreads:“Intheevent
thatacourt,indecidinguponanymatter,concludesthatastatute
whichitmustapplyisunconstitutional,itmuststaytheproceed-
ingandrefertheissueoftheconstitutionalvalidityofthestatute
to theConstitutionalCourt.Theoriginalproceeding in thecourt
mayonlybecontinuedaftertheConstitutionalCourthashanded
downitsdecision.” Weshallhereaftercall thisproceedingcon-
cretecontrol25.Thisprovisionestablishesrelationsbetweenordi-
narycourtsandtheConstitutionalCourtintwoaspects.Torefer
anissueoftheconstitutionalityofthestatutetotheConstitutional
Court,theordinarycourt(judex a quo)has,first,toestablishthe
meaningof thechallenged (suspicious)provision,and,second,
tosubstantiateitsunconstitutionality.Inbothregardstheordinary
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25We find it necessary to mention that in Slovenian legal literature all
procedures related to adjudication on the conformity of statutes (and
regulations) are named abstract control (obviously because in these
procedures abstract acts are checked) to be distinguished from consti-
tutional complaint (which, on the other side, is never called concrete
control, although the subject of scrutiny in these procedures are indi-
vidual and, as a rule, concrete acts). A term concrete control is not used
in Slovenian legal literature.

26There is no clear answer as to what are the obligations of the ordinary
court if a question of unconstitutionality is raised by a party in a judi-
cial procedure. Does the court have to give some formal interim answer
or can it deal with the problem in the final decision. Do ordinary courts
at all even in a negative form have the power to deal with constitutional
issues? The question is of a small practical relevance, because any
party may always challenge any statutory provision directly before the
Constitutional Court - if only he or she demonstrates the provision to
be applied in his or her case interferes with his or her rights, legal inter-
est or legal position. An ordinary court would in such case stop, if not
formally stay, the procedure until the final decision of the
Constitutional Court.

ИзìàòåðèàëîâРèжñêîéìåжäóíàðîäíîé êîíôåðåíöèè



if this is absolutely necessary to resolve the case (Art. 30,
Constitutional Court Act).IftheConstitutionalCourt,whiledecid-
ingonaconstitutionalcomplaint,establishes thatagivenabol-
ishedactwasfoundedonanunconstitutionalregulationorgen-
eralactissuedfortheexerciseofpublicauthority,suchactmay
be set aside (ex tunc) or abrogated (ex nunc) (Art. 161 (2),
Constitution, Art. 59 (2), Constitutional Court Act).The
ConstitutionalCourtshallissueadecisionstatingwhichauthority
is competent andmay also abrogate, retroactively or prospec-
tively,thegeneralact,orthegeneralactfortheexerciseofpublic
powers whose unconstitutionality or illegality has been estab-
lished(Art.61(4),Constitutional Court Act).

5.TheSlovenianConstitutionalComplaint

5.1 History

With the introduction of the Constitutional Court by the
Constitutionof1963,thethenSlovenianConstitutionalCourtalso
acquiredjurisdictionovertheprotectionofbasicrightsandfree-
doms. Itwasempoweredtodecideontheprotectionof(at that
timeofficially socalled) self-government rightsandotherbasic
freedoms and rights determined by the then Federal and con-
stituentrepublicConstitutionsifthesewereviolatedbyanindivid-
ualactordeedbyaStateormunicipalbodyorcompany if this
werenotguaranteedbyother judicialprotectionbystatute(Art.
228.3oftheConstitutionoftheSRSof1963andArts.36to40of
the then Constitutional Court Act). The decision of the
ConstitutionalCourtinsuchproceedingshadacassatoryeffectin
thecaseofanestablishedviolation(anannulmentorinvalidation
oramendmentofan individualact,and the removalofpossible
consequences;oraprohibitiononthecontinuedperformanceof
an activity). The jurisdiction of the Constitutional Court was,
therefore,subsidiary.Itwaspossibletoinitiatesuchproceedings
onlyif, inaspecificcase,therewasnojudicialprotectionenvis-
aged,orifallotherlegalremedieswereexhausted.

However,inpracticetheformerConstitutionalCourtrejected
such individual suits on the basis of a lack of jurisdiction, and

However,inacertainmanner,itmayspeedupthehearingof
certain cases.  This is determined in Art. 46 of the Rules of
ProcedureoftheConstitutionalCourtoftheRepublicofSlovenia
(Official Gazette RS, No. 86/07).  According to the Rules, the
Order of Precedence for adjudicating cases is as follows: “The
ConstitutionalCourtshalladjudicatecasesasaruleaccordingto
theorderofprecedenceofreceivingpetitions,except:

-whensimplercasesareatissuethatcanbeconsideredand
adjudicated already in the phase of examination or in the
phaseofpreliminaryproceedings;
-whenconsiderationandadjudicationaccordingtotheorder
ofprecedencearepreventedbythe lengthandcomplexity
ofpreliminaryproceedingsortheproceedingsforconsider-
inganindividualcase;
-whensuchcasesareatissueforwhichtheregulationsthat
areappliedonthebasisofArt.6oftheConstitutional Court

Act determinethattheCourtmustconsiderandadjudicate
themrapidly;
- when the Constitutional Court Act or other regulations
determine a time limit by which the Constitutional Court
mustconsideracaseanddecideit;
-whenthedecisiononajurisdictionaldisputeisatissue;
- when the resolution of an important legal question is at
issue,andinothercases
-whentheCourtdecidesso.”

4.ScopeofReferraloftheConstitutionalCourt–
"ex officio"Assessment

Inprinciple,theConstitutionalCourtislimitedbytheapplica-
tionregardingitscontents.

However,indecidingontheconstitutionalityandlegalityofa
regulation or a general act issued for the exercise of public
authority,theConstitutionalCourtisentitledtoassesstheconsti-
tutionality or legality of other provisions of the respective (or
other)regulationsorgeneralactsissuedfortheexerciseofpub-
licauthoritywhoseconstitutionalityorlegalityhavenotbeensub-
mittedforassessment,ifsuchproposalsaremutuallyrelated,or
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slightlyincreased.Inthisrespecttheexamplesoftheconcretisa-
tionof thePrincipleofEqualitybefore theLaw, theFreedomof
Work,therighttosocialsecurity,andtherighttolegalremedies,
areofspecialsignificance.Unfortunately,mostofthesedecisions
taken by the Constitutional Court included little reasoning. The
readermay be prevented fromcomprehending all of the back-
groundreasonsforthedecision.

It was also characteristic of SlovenianConstitutional Case-
Lawpriorto1991that,incomparisonwithEurope,itavoidedthe
use of legal principles a great deal more, even those explicitly
includedinthetextoftheConstitutionitself.Incommonwithfor-
eignpractice,however,thePrincipleofEqualitygreatlypredomi-
natedamongotherwiserarelyusedprinciples.Decisionsconsis-
tentlyremainedwithintheframeworkoflegal(formal)argument
and no other value references were ever allowed: the
ConstitutionalCourtrespectedthePrincipleofSelf-Restraintand
stucktothepresumptionoftheconstitutionalityofstatutes.

The new Constitution of the Republic of Slovenia of 1991,
alongwiththecatalogueofclassicalbasicrights,incombination
withthenewlydefinedpowersoftheConstitutionalCourt,setthe
groundforthe intensificationof itsrole inthisdomain. It iscon-
sideredthattheConstitutionalCourtnowhassufficientspacefor
suchactivity.TheSlovenianConstitutioncontainsadequatedefi-
nitions of rights which allow for professionally correct under-
standingandreasoning.Almostallbasicrightshavethenatureof
legal principles and are thus open to such an extent that they
requiresignificantfurtherconcretisationandimplementation28.

The question as towhether SlovenianConstitutional Case-
Law from the period after the introduction of the 1991
Constitution, in its relations to basic rights and freedoms, has
adaptedtoorismoreinlinewithforeignconstitutionalcase-law,
canbeansweredinthesensethatSlovenianConstitutionalCase-
Law comes close to foreign case-law in its approach to basic
rights.Thenumberofexamplesfromthisfieldhasincreased.

directed theplaintiff toproceedingsbefore theordinaryCourts.
Suchastateofaffairsalsocreatedacertainnegativeattitudein
the Constitutional Court itself, since it knew in advance that it
would rejectsuchsuitsand thuscarryoutanever-ending task.
ThethenConstitutionalCourtitselfwarnedthatinrelationtoindi-
vidualacts,themostsensiblesolutionwouldbefordecisionsto
betransferred,asawhole,totheordinaryCourts.Toextendpow-
ersofconstitutionalcourts–whatwasproposedbyseveral–to
the constitutional review of individual acts of the administration
andjudiciarywouldbenopossibleinthethenperiodalreadyfora
reason, that the then constitutional courts are supposed to be
substantially charged by the review ofmore andmore broader
autonomusregulationsandduetotherapidchangingandoften
disharmonious and uncertain legal system27. The negatively
arrangedjurisdictionoftheConstitutionalCourt(wheneverother
legal protection was not provided) resulted in the fact that its
activitiesinthisfieldshowednoresults,althoughthisactivitywas
initiated precisely because of a complaint for the protection of
rights. However, the then system of the constitutional review
guaranteed throughout, the individual the rightofpopularcom-
plaint-petition(actio popularis)withouttheappellant–petition-
erhavingtodemonstratehis/herownstanding.

IntheinitialperiodoftheactivityoftheConstitutionalCourt,
followingtheConstitutionof1963,theprotectionofhumanrights
and freedoms by the Constitutional Court made no intensive
progress.Perhapsthiswasduetoaninsufficientlyspecificconsti-
tutionalandlegalbasis,onethatwouldprovidetheConstitutional
Courtwithenoughpracticalstandardsforitsdecision-making.The
reasonperhapslayinthewholesystem,whichwasnotinfavourof
theConstitutionalCourtprotectionofbasicrights.

TheConstitutionof1974,however,removedthejurisdiction
oftheConstitutionalCourtoverindividualconstitutionalrightsand
freedoms, and attributed the protection of these rights to the
ordinary Courts. Nevertheless, in the second period of the
Constitutional Court's activity, from the Constitution of 1974 till
theConstitutionof1991,thenumberofdecisionsexplicitlyrelat-
ing to constitutionally protected human rights and freedoms,
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27Deset let dela Ustavnega sodišča Slovenije, Dopisna delavska univerza
Ljubljana 1974, p. 55.

28Citation from Pavčnik, Marijan, Verfassungsauslegung am Beispiel der
Grundrechte in der neuen slowenischen Verfassung, WGO Monatshefte
fuer Osteuropaeisches Recht, 35th yearbook 1993, Volume 6, 345-356.
See also  Pavčnik, Marijan, Understanding Basic (Human) Rights (On
the Example of the Constitution of the Republic of Slovenia), East
European Human Rights Review, Volume 2/1996, Number 1, 41-57.
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In the field of constitutional complaints the Constitutional
Courtadoptsatwo-stepprocedure.Thefirststepisdonebythree
judicialpanels,eachofthemcomposedofthreejudges:apanel
forcivilcases,apanelforcriminalcasesandapanelforadminis-
trativecases.Thesejudicialbodiesareempoweredonlytodecide
onadmissibilityand(manifest)illfoundedness.Ifthecomplaintis
foundtobeinadmissibleitisdismissed,ifitisfoundtobemani-
festlyillfoundeditisnotacceptedandonlyifitpassesthisscruti-
ny,thecomplaintisaccepted(suchdecisioncanonlybebrought
unanimouslybythemembersofthepanel,or,fifteendaysfollow-
ing thedismissal or thedecisionofmanifest illfoundedness,by
anythreemembersofthecourt)andsubmittedfordecisionmak-
ingto theplenarysession(secondstepof theprocedure).Only
afterthecomplaintpassesthefirststepexaminationsuccessful-
ly,theadversaryprocedureisestablishedbygivingtheopposing
partythepossibilitytotakepartintheprocedure.Atthisstageof
the procedure the body which issued the challenged decision
(typically theSupremeCourt) isalwaysgiven theopportunity to
submititsviewsandexplications.TheSupremeCourtrarelyavails
itselfof thispossibilityandnormallydoesnot takeactivepart in
theprocedure.Asarule,thecomplaintisdecidedatanincam-
erasession,andonlyexceptionallyatapublichearing.

The constitutional complaint is not a legal remedy which
wouldempower theConstitutionalCourt toconsidermerely the
correctnessandlegalityoflegallyvalidcourtdecisions.Asmen-
tioned before, this would turn the Constitutional Court into the
court of last instance, which is not its constitutional role. The
Constitutional Court is only authorized to assess whether the
courtshave,bytheirdecisions,violatedhumanrightsandfunda-
mentalfreedoms.The(panelofthe)ConstitutionalCourtdismiss-
esacomplaintifitistoolate(60days),ifthecomplainanthasnot
exhausted all ordinary and extraordinary legal remedies, if the
complainantlacksstanding(legalinterest)oriftheconstitutional
complaint is not complete (inadmissibility). The (panel of the)
Constitutional Court does not deal with the constitutional com-
plaint at all (according to the wording of Art. 55(2) of the
Constitutional Court Act theConstitutionalCourtshall not accept

a constitutional complaint) if there is obviously no violation of
humanrightsandbasicfreedoms(manifestillfoundedness)or,if

Fromthenon,theconstitutionalcomplaintnolongerhadany
place in the system, until it was again reintroduced by the
Constitution of 1991. This specific legal remedy thus remained
combined with the previous system, i.e., with the possibility of
lodgingapopularcomplaint(actio popularis)(Art.162(2)of the
Constitution of 1991; Art. 24 of the Constitutional Court Act of
1994) with the Constitutional Court  - despite the individual as
petitionerhavingtodemonstratehis/herlegalinterest(standing)
-whichineffectlimitstheproceduralpresumption.Accordingly,
anindividualmaydisputeallcategoriesof(general)actbylodg-
ing a constitutional or popular complaint (actio popularis) if
he/sheisdirectlyaggrieved.

5.2 Basic

AlthoughthepoweroftheConstitutionalCourttoadjudicateon
individual cases involving the alleged breaches of constitutional
human rights was envisaged already in the Constitution of 1991
(Art. 160(1)(6), Constitution), only the adoption of the
ConstitutionalCourtActin1994madetheprocedureoperational.
TheinstitutewasadoptedintotheSlovenianlegalsystemunderthe
influencemainlyofGermanjurisprudence-andinframingitsprac-
tical application theSlovenianConstitutionalCourt systematically
consultedcomparativeEuropeanjurisdictions.Oneofthemostdif-
ficulttaskswastoestablishtheproperscopeandextentofthisnew
legalremedy:toensureeffectiveprotectionofhumanrightstoany
personaggrievedontheonehandandtoavoidthedangerthatthe
ConstitutionalCourtbecomesthelast(inpracticefourth)instance
courtwithintherangeofordinarycourts,ontheotherhand.

It should be mentioned that in Slovenia the access to the
ConstitutionalCourtfortheindividualisinprinciplewidelyopen:
therearenolimitsastowhichhumanrightsmayserveasajusti-
ficationtolodgeaconstitutionalcomplaint-inadditiontoallthe
rightsestablishedbytheConstitution,alsoanyhumanright laid
down in any ratified and published international documentmay
giverisetoaconstitutionalcomplaint.Therearenofilingfeesto
bepaidbythecomplainant.Therearenorequirementsastolegal
representation:applicationsin forma pauperis arewidelyaccept-
edwithoutreservations.
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have so far successfully pleaded for the protection of personal
liberty - related to thearrestandpreventivedetention (Art.19),
the right to property (Art. 33,Constitution), the right to privacy
(Art. 35, Constitution), the inviolability of dwellings (Art. 36,
Constitution) the freedom of expression (Art. 39, Constitution)
andtherighttosocialsecurity(Art.50,Constitution).

Itmustbementioned that inexaminingconstitutionalcom-
plaintstheConstitutionalCourtappliesdirectlyalsoprovisionsof
the European Convention on Human Rights and interprets the
extentofconstitutionalprovisionsinthelightofjurisprudenceof
theEuropeanCourtinStrasbourg.

Ifthe(plenarysessionof)theConstitutionalCourtfindsthat
thechallengedindividualactbreachedthecomplainant'sconsti-
tutionallyprotectedhumanright,itwillnormallyreversethechal-
lengeddecisionand remand it to theSupremeCourtor, as the
casemaybe,tosomeothercourtoradministrativebody,where
thebreachoccurred. If theConstitutionalCourtestablishesthat
thechallengedactwasbasedonanunconstitutional statuteor
regulation,itmayinanincidentalprocedurequashsuchact-this
partofitsdecisionhavinganerga omnes effect.

Averystrongpowerinrelationtoordinarycourtsisvestedin
the Constitutional Court through the provision of Art. 60 of the
Constitutional Court Act,whichgivestheCourtthepowertomake
afinaldecisionbychanging thechallengeddecision.Thispossi-
bilityisaverystrongtoolinthehandsoftheConstitutionalCourt,
whichenablesittoimposeitsdecisionasfinalincaseswhenthe
bodytowhichthedecisionwasremandedwouldbereluctantto
bring its decision in line with the Constitutional Court's views.
Some constitutions, for example the Croatian Constitution
enabledtheConstitutionalCourtonlytoreverseandremandthe
decisions of the Supreme Court. In certain cases, (in Croatia
dealingwiththeelectionsofjudges)theSupremeCourtwouldnot
followthereasoningoftheConstitutionalCourt,whichcausedan
endlesscircleofappeals.Thesituationcouldonlyberesolvedby
giving the Constitutional Court the reformatory power to finally
decide on the merits. The Constitutional Court of Bosnia and
Herzegovina achieved this power through rules of procedure
adoptedbytheCourtitself.

Generallyitcanbesaidthat,aftersomeinitialhesitation,the
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the decision cannot be expected to provide a solution to an
important legal question and if the violation of human rights or
basicfreedomsdidnothaveanyimportantconsequencesforthe
complainant(triviality).Conceptoftriviality issomehowstrangeto
European legalculture.Someaspectsof theconceptofcertio-
rari, applied by the US Supreme courtmay be found in it. The
importantcharacteristicofthis institution inSlovenian legalsys-
tem is thatalso thedecisionofnon-acceptanceon thisground
hastogivereasons.ThisiswhytheSlovenianConstitutionalCourt
usedthisgroundnottoaccepttheconstitutionalcomplaintonlyin
veryfewoccasions.Itismucheasierandconvincingtosubstan-
tiatemanifestillfoundednessthantrivialityoftheallegedbreach-
esof constitutionally guaranteedhuman rights. Though, oneof
themain problems the Constitutional Court is facing is how to
copewiththepermanentlyincreasingcaseload,both,inthefield
of constitutional complaints as well as in the field of review of
statutesandregulations.Seriousproposalshavebeenmadeby
legalexpertsandsomeformerjudgesoftheCourttoexaminethe
possibilityofanewprocedure,whichwouldenabletheCourt to
admitcasescompletelyatitschoice,boundonlybyinternalcrite-
riaandwithouthavingtogivereasonsonadmissibilityorillfound-
edness.Myopinionisthattointroducesuchsystemwouldmean
atectonic changeinpublicperceptionaboutthepositionandrole
oftheConstitutionalCourtinalegalsystem.Iamafraidthatthe
societyandtheCourtitselfarenot-andwillnotbeinanearfuture
-preparedforsuchturn.

When deciding about a constitutional complaint the
ConstitutionalCourtexclusivelylimitsitselftoexaminingwhether
thechallengeddecisionisbasedonsomelegalstandpointthatis
unacceptablefromthepointofviewofprotectionofhumanrights
orwhetheritisarbitrary.Inallthreelegalsections(civil,criminal,
administrative) decisions, where breach of procedural guaran-
teeswerefound,prevail.Amongtheconstitutionalrightsofpro-
cedural nature the Constitutional Court has so far, by its deci-
sions, protected equality in the protection of rights (Art. 22,
Constitution),dueprocessof the law (Art. 23,Constitution) the
rightto legalremedies(Art.25,Constitution)and(special) legal
guarantees in criminal proceedings (Art. 29, Constitution).
Amongviolationsinthefieldofsubstantivelawthecomplainants
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courtsinSloveniahaveacceptedthestandpointsandstandards
expressedinthedecisionsoftheConstitutionalCourtinconstitu-
tionalcomplaints,andhavebrought theirpractice inagreement
withthem.Therewerenocasesofovertoppositiontoanydeci-
sionof theCourt.Nevertheless inaverysmallnumberofcases
theCourtuseditsreformatory powerandbroughtthefinaldeci-
sion by amending the Supreme Court decision to enable the
aggrievedpartytobemendedforthedeprivationofahumanright
swiftlyandefficiently.TheConstitutionalCourtadoptedthispos-
sibilityfivetimes(alloftheminidenticalcases-relatedtomilitary
pensions)in1998.

Art.15(1)oftheConstitutionstipulatesthathumanrightsand
fundamentalfreedomsaretobeexerciseddirectlyonthebasisof
theConstitution,whileparagraph2ofthesameArt.providesthat
theexerciseof these rightsand freedomsmaybe regulatedby
law.InconjunctionwithArt.125thismeansthattheserightsand
freedoms are protected in all judicial proceedings before every
court.Afterallotherremedieshavebeenexhausted, individuals
alsohavethepossibilityoffilingaconstitutionalcomplaintbefore
theConstitutionalCourt,i.e.theinstrumentspeciallyintendedfor
theprotectionofhumanrightsandfundamentalfreedoms.

Therighttothejudicialreviewoftheactsanddecisionsofall
administrative bodies and statutory authorities which affect the
rights and legal entitlements of individuals or organizations is
guaranteed(Art.120(3),Constitution; Art.157(1),Constitution).

As already mentioned, the individual's standing as com-
plainantbefore theConstitutionalCourthasbeen influencedby
extensiveinterpretationofprovisionsrelatingtotheconstitutional
complaint,aswellasbyevermoreextensiveinterpretationofpro-
visionsrelatingtoconcretereview. Insomesystemsthe individ-
ual'saccesstoconstitutionalcourtshasbecomesowidespread
that it already threatens the functional capacity of the
Constitutional Court. Therefore, the legislature is trying to find
somewayforconstitutionalcourtstoeliminatelessimportantor
hopelessproceedings(e.g.therestrictionofabstractreviewsby
standingrequirementsbytheamendedConstitutional Court Act,
OfficialGazetteRS,No.64/07).All theseproceedingsenvisage
theconditionthatthecomplainantmustbeaffectedbyacertain
measuretakenbythepublicauthority.Withagrowthinthenum-
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ber of complaints, efficiency decreases. Nevertheless, citizens
shouldhavemanyopportunitiestoapplyfortheprotectionoftheir
constitutionalrights29.

Prevailing petitioners before the Slovenian Constitutional
Court havebeenand remain individuals. The current systemof
constitutional review under the Constitution of 1991 preserved
theprior (under theConstitutionsof1963and1974)unlimited,
individualpopularcomplaint(actio popularis),butnowrestricted
bythe legal interest tobedemonstratedby thepetitioner(actio

quasi-popularis)(Art.162(2),Constitution; Art.24,Constitutional
CourtAct)30.On theotherhand, thenewly introducedconstitu-
tionalcomplaint increasingly intensifiedtheroleoftheindividual
beforetheConstitutionalCourt(Arts.160–162,Constitution; Art.
50,Constitutional Court Act).SincetheSloveniansystemisasys-
tem of concentrated constitutional review, the ordinary courts
cannotexerciseconstitutional reviewwhiledeciding inconcrete
(incidenter) proceedings. An ordinary court must interrupt the
proceedings and refer the law to theConstitutional Court for a
review of its constitutionality (Art. 156, Constitution; Art. 23,
Constitutional Court Act). The ordinary court may continue the
proceedingsonlyaftertheConstitutionalCourthasreviewedthe
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29 From Arne Mavcic, The International Encyclopedia of Laws,
Constitutional Law, Slovenia, ed. Dr. R. Blanpain, Kluwer Law
International, The Hague-London-Boston, 1998, pages 160-173.

30Concerning de lege lata: Accordingly, the legal interest is a procedural
condition which means - in case of initiation of the constitutional
court's proceedings upon the (individual) petition - a condition for the
admissibility of in merito decision making on the constitutionality and
legality of the disputed regulation. 
Concerning de lege ferenda: It would be in contradiction with the
Constitution if the Constitutional Court either totally "unfreezes" the
legal interest in such a manner that the legal interest would not repre-
sent any limitation any more, or – what would be more believable –that
the Court would "sharpen" the legal interest in such a manner that indi-
vidual petitioners could not have any access to the Constitutional Court
any more, what would be a sign of a virtual abolition of such form of
constitutional review. The legal interest is a constitutional phenomenon
and shall have a role of demarcation between the individual petition
and the request (of a state body), however, on the other hand it should
not be interpreted in such a manner that the presentation of individual
petitions would be absolutely prevented.
See: Nerad, Sebastian. Pravni interes za ustavnosodno presojo zakonov
in drugih predpisov, REVUS-revija za evropsko ustavnost, No. 4/2005,
GV Založba Ljubljana, p. 42.
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TheConstitutionalCourtrejectsaconstitutionalcomplaint:if
itdoesnotrefer toan individualactbywhichtherights,obliga-
tions,orlegalentitlementsofthecomplainantweredecidedon;if
thecomplainantdoesnothavelegalinterestforadecisiononthe
constitutional complaint; if the constitutional complaint is not
admissible, if it was not lodged in time, or if all legal remedies
havenotbeenexhausted;ifitwaslodgedbyapersonnotentitled
todoso;iftheconstitutionalcomplaintisincompletebecauseit
doesnotcontainall therequired informationordocumentsand
thecomplainantdoesnotsupplementitinaccordancewithacall
todosobytheConstitutionalCourt,orifitissoincompletethat
the Constitutional Court cannot examine it (Art. 55.b(1),
Constitutional Court Act).

Ifthepaneldoesnotdecideotherwise,thestatementofrea-
sonsoftheorderontherejectionornon-acceptanceofthecon-
stitutionalcomplaintincludesonlythereasonforthedecisionand
the composition of the Constitutional Court (Art. 55.c(4),
Constitutional Court Act).

If a constitutional complaint is accepted for consideration,
the Constitutional Court decides in full composition (Art. 57,
Constitutional Court Act). If theConstitutionalCourthasalready
decidedonthesameconstitutionalmatterandgrantedthecom-
plaint,thedecisionbywhichitgrantstheconstitutionalcomplaint
isissuedbyapanel(Art.59(3),Constitutional Court Act).

Generally,theConstitutionalCourtconsiderscaseswithinits
jurisdiction at a closed session or a public hearing (Art. 35(1),
ConstitutionalCourt Act)which is called by thePresident of the
ConstitutionalCourtonhisowninitiativeorupontheproposalof
threeConstitutionalCourtjudges(Art.35(2),ConstitutionalCourt
Act). After the consideration has been concluded, the
Constitutional Court decides at a closed session by a majority
vote of all Constitutional Court judges. A Constitutional Court
judgewhodoesnotagreewithadecisionorwiththereasoningof
a decisionmay submit a dissenting or concurring opinion (Art.
40(3),Constitutional Court Act).

The Constitutional Court decides cases of constitutional
complaintsallegingviolationsofallhumanrightsandbasicfree-
doms guaranteed by the Constitution (Art. 160(1)(6),
Constitution). Theprotection thusembracesall constitutionally

constitutionality of the respective law (so the Slovenianmodel,
too,adoptedtheprinciplethatalawcanonlybeeliminatedfrom
thelegalsystembytheConstitutionalCourt).Ifacourttakesthe
view that an executive regulation does not comply with the
Constitutionor the law, itwill notormustnotapply it – theso-
calledexceptio illegalis (exceptionofillegality).

5.3  Procedure

TheprovisionsoftheSlovenianConstitutionof1991thatreg-
ulate theconstitutional complaint indetail are relativelymodest
(Arts.160and161,Constitution).However,theConstitutionitself
(Art.160.3,Constitution)envisagesspecialstatutoryregulations
(Arts.50to60,Constitutional Court Act).

TheConstitutionalCourtacceptsaconstitutionalcomplaint
forconsideration if theviolationofhumanrightsorfundamental
freedomshadseriousconsequencesfor thecomplainantor ifa
decision concerns an important constitutional question which
exceeds the importance of the concrete case (Art. 55.b(2),
Constitutional Court Act).Constitutionalcomplaintsagainstindi-
vidualactsissuedinsmall-claimsdisputes,intrespasstoproper-
tydisputes,andinminoroffencecases,oragainstadecisionon
the costs of proceedings, are as a general rule not admissible
(Art.55.a(2),Constitutional Court Act).

Lodged constitutional complaints are first examined by the
ConstitutionalCourtjudgedeterminedbytheworkschedule(Art.
54(3), Art. 55(1),Constitutional Court Act). However, as in the
caseofabstractreview, inascreeningproceduretheCourthas
nodiscretionarypowers in limitingcases it accepts.  The (non-
)acceptance of cases depends on the preliminary (i.e. prima
facie)reviewofgroundsofacase.

Apanelof threeConstitutionalCourt judgesdeterminedby
theworkscheduledecidesontherejection,non-acceptance,or
acceptanceof a constitutional complaint for consideration (Art.
54(1),Art. 55.c(1),Constitutional Court Act). If thepanel is not
unanimous,ConstitutionalCourtjudgeswhoarenotmembersof
the panel also decide on such (Art. 55.c(2), Art. 55.c(3),
Constitutional Court Act).
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RulesofProcedure).Theconstitutionalcomplaintmaybecom-
municatedtotheopposingpartyforresponseeitherpriortoor
after acceptance (Art. 56, Constitutional Court Act). The
ConstitutionalCourtnormallydealswithaconstitutionalcom-
plaint inaclosedsession,butitmayalsocallapublichearing
(Art. 57, Constitutional Court Act). The Constitutional Court
may suspend the implementation of an individual act, or
statute,andotherregulationorgeneralactonthegroundsof
which the disputed individual act was adopted (Art. 58,
Constitutional Court Act).

Thedecisionin merito oftheConstitutionalCourtmay:
- deny the complaint as being unfounded (Art. 59(1),

Constitutional Court Act);
-partiallyorentirelyannulorinvalidatethedisputed(individ-
ual)actorreturnthecasetothebodyhavingjurisdiction,
foranewdecision(Art.59(1),Constitutional Court Act);

- annul or invalidate (ex officio) unconstitutional regula-
tions or general acts issued for the exercise of public
authority if the Constitutional Court finds that the
annulled individual act isbasedonsucha regulationor
general act (Art. 161(2), Constitution; Art. 59(2),
Constitutional Court Act);

-iftheConstitutionalCourthasalreadydecidedonthesame
constitutionalmatterandgrantedthecomplaint,adecision
bywhichitgrantstheconstitutionalcomplaint,inwholeor
inpartabrogatesorannulstheindividualact,andremands
thecase to theauthoritycompetent todecide thereon, is
issued by the panel, which may in such instances also
decideinaccordancewithArticle60ofthisAct(Art.59(3),
Constitutional Court Act);

-incaseitannulsorinvalidatesadisputedindividualact,the
ConstitutionalCourtmayalsodecideonthedisputedrights
or freedoms if this is necessary to remove the conse-
quencesthathavealreadybeencausedbytheannulledor
invalidatedindividualact,orifsorequiredbythenatureof
theconstitutionalrightorfreedom,andifitispossibletoso
decide on the basis of data in the documentation (Art.
60(1),Constitutional Court Act);suchanorderisexecuted

guaranteed basic human rights and freedoms, including those
adoptedthroughtheinternationalagreementsthathavebecome
partofthenationallawthroughratification.

Anylegalentityorindividualmayfileaconstitutionalcomplaint
(Art.50(1),Constitutional Court Act),asmaytheOmbudsmanifit
isdirectlyconnectedwith individualmatterswithwhichhedeals
(Art. 50(2), Constitutional Court Act), although subject to the
agreementofthosewhosehumanrightsandbasicfreedomsheis
protecting in an individual case (Art. 52(2),Constitutional Court

Act).Thesubject-matterofaconstitutionalcomplaintmaybean
individualactofagovernmentbody,abodyoflocalself-govern-
ment,orpublicauthorityallegedlyviolatinghumanrightsorbasic
freedoms(Art.50(1),ConstitutionalCourtAct).

Thepreconditionforlodgingaconstitutionalcomplaintisthe
prior exhaustion of all possible legal  remedies (Art. 160(3),
Constitution; Art.51(1),Constitutional Court Act).Asanexception
tothisconditiontheConstitutionalCourtmayhearaconstitutional
complaintevenbeforealllegalremedieshavebeenexhaustedin
cases if theallegedviolation isobviousand if thecarryingoutof
the individual act would have irreparable consequences for the
complainant(Art.51(2),Constitutional Court Act).

Aconstitutionalcomplaintmaybelodgedwithinsixtydaysof
theadoptionoftheindividualact(Art.52(1),Constitutional Court

Act), though in individual cases with good grounds, the
Constitutional Court may decide on a constitutional complaint
aftertheexpiryofthistimelimit(Art.52(3),Constitutional Court

Act).Amongothers,thecomplaintmustcitethedisputedindivid-
ualact,thefactsonwhichthecomplaintisbased,andthealleged
violation of human rights and basic freedoms (Art. 53(1),
Constitutional Court Act).Itmustbemadeinwritingandacopyof
the respective act and appropriate documentation must be
attached to the complaint (Art. 53(2) and Art. 53(3),
Constitutional Court Act).

Inasenateof three judges(Art.162(3),Constitution;Art.
54(1), Constitutional Court Act) the Constitutional Court
decideswhetheritwillacceptorrejecttheconstitutionalcom-
plaint for hearing (on its allowability) at anon-public session.
The Constitutional Court may establish a number of senates
depending on the need (Art.162(3), Constitution, Art. 10(2),
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Constitutional Court unless otherwise determined by the
Constitutional Court Act (e.g. Art. 34.a, Constitutional Court

Act)31;
Thepossibilityofanultimatedecisiononconstitutionalrights

(Art.60(1),Constitutional Court Act).

6.SomeLegalMeasures–asanExperiment
TowardstheTendencyofLimitationinFavour
ofLowerNumberofArrivedCases–AStronger
SelectioninFavourof"moreimportant"Cases32

Afteradoptionofthe1991ConstitutionandtheConstitutional

Court Act of1994,thenumberofcasesbeforetheConstitutional
Courtwasonthe increaseyearbyyear.Additionally,duringthis
period the grounds of the constitutional review andbasic stan-
dardsofthehumanrightsprotectionwereestablishedbythecon-
stitutionalcase-law.Inthefirstpartofthementionedperiodindi-
vidual petitions (popular complaints) prevailed, however, in the
nextpartofthesameperiod(aftertheregulationoftheconstitu-
tionalcomplaintby theConstitutitutionalCourtActof1994) the
constitutional complaints absolutely prevailed. Consequently,
proceduresbefore theConstitutionalCourtwereextendedover
thereasonabletimewhichhasbeenrequestedbyArt.23(1)ofthe

by thebody having jurisdiction for the implementationof
therespectiveactwhichwasretroactivelyabrogatedbythe
ConstitutionalCourt,andreplacedbytheCourt'sdecision
onthesamematter;ifthereisnosuchbodyhavingjuris-
diction according to currently valid regulations, the
Constitutional Court appoints one (Art. 60(2),
Constitutional Court Act).

5.4 The Particularities of the Slovenian Regulation

Accordingly,theparticularitiesoftheSlovenianregulationare
asfollows:

Exceptions to theprecondition that all legal remediesmust
havebeenpreviouslyexhausted(Art.51(2),Constitutional Court

Act) and exceptions to the time limit (Art. 52(3),Constitutional

Court Act),forfilingaconstitutionalcomplaint;
DuetothegreatburdenonConstitutionalCourt,atendency

to the restriction of procedural preconditions (Arts. 55.a, 55.b,
55.c,Constitutional Court Act);

Awidedefinitionofconstitutionalrightsasthesubjectofpro-
tectionby theconstitutionalcomplaint incomparisonwithother
systemswhichspecificallydefinethecircleof therightssopro-
tected8Art.50(1),Constitutional Court Act);

Even a judgment (of the ordinary Courts) as the potential
subject of a dispute in a constitutional complaint (Art. 50(1),
Constitutional Court Act);

Ex officio proceedingsinasmuchastheConstitutionalCourt
isnot limitedby thecomplaint in theevent that it finds thatan
individual actannulled isbasedonanunconstitutional regula-
tionorgeneralact-insuchacase,theregulationorgeneralact
maybeannulledorinvalidated(Art.59(2),Constitutional Court

Act);
The coexistence of the constitutional (Arts. 50 to 60,

Constitutional Court Act)andpopularcomplaint(actio popularis)
(Art.24,Constitutional Court Act),thelatterrestrictedonlybythe
standingrequirementsfortheappellant;

Noparticularcourtfee isrequired intheproceedings:each
party pays its own costs in the proceedings before the
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31Article 34a
(1) The Constitutional Court may punish a participant in proceedings or
his authorised representative by a fine amounting from 100 to 2,000
Euros if they abuse the rights enjoyed in accordance with this Act.
(2) The Constitutional Court may punish the authorised representative
of a participant in proceedings who is a lawyer by a fine referred to in
the preceding paragraph if an application does not contain the essential
components determined by law.

32Zakon o spremembah in dopolnitvah zakona o Ustavnem sodišču,
Predlog zakona, No. 700-03 / 93 - 0002 / 0033, EPA: 
1323 – IV, Poročevalec Državnega zbora, No. 35/2007 of 14.05.2007 -
Poročilo MDT
This law was adopted and it was published in the Official Gazette RS,
No. 51/07, consolidated text in the Official Gazette RS, No. 64/07.
Consequently, the new Rules of Procedure were adopted too and were
published in the Official Gazette RS, No. 86/07
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edbytheauthorsoftheamendmentsoftheConstitutional Court

Act of2007(OfficialGazetteRS,No.64/07)astheprincipalrea-
sonsfordraftlaw.

Following some theoretical standpoints, theConstitution of
1991introducedthelegal interestasaconditionforthefilingof
the individual petition (a popular complaint) (Art. 162(2),
Constitution).Later,theConstitutional Court Act of1994(Official
Gazette, No. 15/94) continued by somemore detailed starting
point,thatadirectencroachmentupontherightsand/orthelegal
position of the petitioner mustl be demonstrated (Art. 24.
Constitutional Court Act). However, the amendments of the
Constitutional Court Act of2007determinedmore rigorousand
preciselytheelementsoftheexpecteddemonstrationofthelegal
interestespeciallyincaseswhentheconstitutionalreviewofaby-
law was requested. The previous decisions taken by the
Constitutional Court in such cases concernedmainly individual
examples (e.g. by-law relating to the urbanism)when the prior
protectionof the rightsand legal interestscouldbeasserted in
the(earlier)individualproceduresbeforeordinarycourts34.Only
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Constitution33.Therespectofthementionedhumanrightandthe
assuranceofthequalityoftheconstitutionalreviewwerepresent-
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33 The number of unresolved cases and delays indicates that most
Slovenian courts are overloaded. The Human Rights Ombudsman has
been permanently calling the attention to the State's duty to provide for
the enforcement of the right to the trial in reasonable time in the judicial
proceedings before ordinary courts as well as before specialized courts.
The Human Rights Ombudsman has been also calling the attention to
the duty of judges to respect all competences of their judicial function.
Only in this way it is possible to provide for the efficient, impartial and
fair judicial proceedings. It is worth mentioning that the two thirds of
appeals filed to the European Court for Human Rights refer to the vio-
lation of the right to the trial in the reasonable time. Such situation
should not be overlooked by the judicial branch of power (Human
Rights Ombudsman, Annual Report 2004, Ljubljana, May 200)..
For example, the Constitutional Court decided on the constitutionality
of the Administrative Dispute Act (CC (Constitutional Court), nr.U-I-
65/05, 22 September 2005, Official Gazette 2005, nr. 92). The
Constitutional Court discussed the issue if the affected persons have an
efficient judicial protection of their right to the trial in the reasonable
time (based on Article 23 (1) of the Constitution) in the situation of
already terminated proceedings where this right was presumably vio-
lated. The Constitutional Court decided that the Administrative Dispute
Act is not in conformity with the Constitution.
Under the so far existing Constitutional Court's statement, taking into
account the legislation in force, the affected person may file an appeal for
compensation (based on Article 26 of the Constitution) whenever the pro-
ceedings was finally terminated if the person's right to the trial in the rea-
sonable time was presumably violated. It means that such appeal should
be judged by the ordinary court in the civil proceedings applying general
rules of the compensation law established by the Code of Obligation. On
these grounds, the competent court may award to the affected person only
a compensation for the pecuniary and non-pecuniary damage, provided
that the conditions for the liability for damages are fulfilled. Irrespective
of the above position, the Constitutional Court decided that  - taking into
account the case law of the European Court for Human Rights – it is nec-
essary (in the spirit of the European Convention for Protection of Human
Rights and Fundamental Freedoms) to interpret Article 15 (4) of the
Constitution of the Republic of Slovenia, that guarantees the judicial pro-
tection of human rights and the right to eliminate consequences of their
violation, in the way that this provision provides for the request to ensure
(Within the scope of the judicial protection of the right to the trial in the
reasonable time) the possibility of enforcement of equitable compensation
even when the violation over. Accordingly, the criteria established by the
European Court for Human Rights shall be applied for evaluation if the
reasonable duration of the trial was exceeded. 
Because the Administrative Dispute Act, referring to Article 157 (2) of
the Constitution and providing for the judicial protection of the right to
the trial in the reasonable time, does not contain any special provisions,
adapted to the nature of the discussed right that would also provide for
the claiming of a just compensation if the violation of the discussed
right is over, the Constitutional Court decided that the Act is not in con-
formity with Article 15 (4) of the Constitution (in connection with
Article 23 (1) of the Constitution). 

The Constitutional Court decided only on the issue if the legislation in
force provides for the efficient judicial protection of the right to the trial
in the reasonable time if the violation is over. However, the Court calls
the attention that - in reference to the case-law of the European Court
for Human Rights - the reasonable question is also raised about the effi-
ciency of the judicial protection of the discussed right if the proceeding
is still in course. As the Constitutional Court stated, in the process of
adoption of future legal regulation that will eliminate the unconstitu-
tional provisions declared by the Court’s decision, there is also neces-
sary to provide for the appropriate protection of the discussed right if
the proceedings is still in course. Additionally, it is necessary to har-
monize these issues with the standards adopted by the European Court
for Human Rights. Moreover, the basic concern of the State and/or of
the all three branches of power is to provide for the efficient enforce-
ment of the judiciary function.

34Accordingly, in the sixtieth of the last century the same statements were
affirmed: the protection of the constitutionality and legality should not
be conferred only on the constitutional judiciary? Before 1991 in its
practice, the Constitutional Court rejected especially individual suits
and directed the applicants to proceedings before ordinary courts. The
jurisdiction of the Constitutional Court relating to the protection of fun-
damental rights upon the individual applications as well as relating to
the review of constitutionality and legality of by-laws (especially in the
field of urbanism) was repeatedly presented as a redundant burdening of
the Constitutional Court even in the past (see Deset let dela Ustavnega
sodišča Slovenije, Dopisna delavska univerza Ljubljana 1974, p. 55). 
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courtwhichshouldapplysuchstatutoryprovisionsinindividualpro-
ceedings may stay proceedings until the final decision of the
ConstitutionalCourtwithouthavingto initiateproceedingsfor the
reviewoftheconstitutionalityofsuchlaworpartthereofbyasepa-
rate request. In order to enable quick access to data regarding
which statutory provisions are challenged by the request of the
Supreme Court, a list of such cases will be published on the
ConstitutionalCourtWebsite.OntheConstitutionalCourtWebsite,
courtjudgesmayenableanautomaticalertregardingchangesto
theaforementionedlist(Art.23,Constitutional Court Act).

Henceforth, theAct determines theobligatory components
of a request, petition (Art. 24.b,Constitutional Court Act), and
constitutionalcomplaint(Art.53,Constitutional Court Act).These
are published on the Constitutional Court Web site37 and are
includedintheformsforlodgingapetitionorconstitutionalcom-
plaint. This amendment may be of particular interest for attor-
neys,astheConstitutionalCourtmaypunishanattorneybyafine
if an application does not contain the essential components
determinedbylaw(Art.34.a,Constitutional Court Act).

7.SomeComments

As alreadymentioned, the last changeof theConstitutional

Court Act in2007rigorouslylimitedtheaccessofindividualstothe
Constitutional Court38. The adopted changes introduced more
strictcriteriaasthoughsuchadditionallimitationsareastringent
necessity especially from the point of view of the right to a trial
without undue delay (e.g. Art. 23(1), Constitution). Accordingly,
the previous broad individual access to theConstitutional Court
was deemed as a not very necessary; in any case, the human
rightsandfundamentalfreedomsprotectionhasbeenprovidedby
several (ordinar)court(s)during theearlierstagesofprocedure.
Therefore,asthespeakersinfavouroftheConstitutional Court Act

ifsuchprotectioncouldnotbeasserted,theprocedurebeforethe
ConstitutionalCourtmightberelevant35.

The amended Constitutional Court Act of 2007 (Official
GazetteRS,No.64/07)broughtthechanges36 concernthecon-
stitutionalcomplaintprocedure:

Aconstitutionalcomplaintisasageneralrulenotadmissible
ininstancesofsmall-claimsdisputes,intrespasstopropertydis-
putes,minoroffencecases,andininstancesinwhichonlyadeci-
siononthecostsofproceedingsischallenged(Art.55.a(2),con-

stitutional Court Act).
TheConstitutionalCourtacceptsaconstitutionalcomplaint

forconsiderationonly:
1)ifthereisaviolationofhumanrightsorfundamentalfree-

domswhichhadseriousconsequencesforthecomplainant;or2)
ifitconcernsanimportantconstitutionalquestionwhichexceeds
theimportanceoftheconcretecase–thus,if,fromtheviewpoint
ofhumanrights,suchconcernsaprecedentialdecision(Art.55.b
(2),Constitutional Court Act).

A panel of three Constitutional Court judges unanimously
decideswhetherthestatutoryconditionsfortheconsiderationof
aconstitutionalcomplaintarefulfilled.Furthermore,itdecideson
theacceptanceoftheconstitutionalcomplaintforconsideration.
Orders bywhich a constitutional complaint is rejected or is not
accepted for consideration will as a general rule not include a
statementofreasons(Art.55.c,Constitutional Court Act).

Inproceduresforthereviewoftheconstitutionalityorlegali-
tyof regulations, theAct isamended in thepartwhichrefers to
instances in which a regulation that has a direct effect (i.e. an
additionalprocedure isnotnecessary for its implementation) is
challengedbyapetition– itmaybechallengedwithinoneyear
aftersuchregulationentersintoforceorwithinoneyearafterthe
day the petitioner learns of the occurrence of harmful conse-
quences.Thisamendmentappliesonlytopetitionswhichwillbe
lodged after the implementation of the amendments of the Act
(Art.24(3),Constitutional Court Act).

IfstatutoryprovisionsarechallengedbytheSupremeCourt,a
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35By such means, the constitutional review procedure has been acquiring
a nature of a "real" subsidiary protection by the constitutional judiciary?

36 www.us-rs.si

37 www.us-rs.si
38Almost at the same time such measures were introduced in Spain; see

GONZÁLEZ BEILFUSS, Markus. The access to the Spanish constitu-
tional court: the administration of a limited good. Strasbourg: European
commission for democracy through law (Venice Commission), Riga,
Latvia, 2009. CDL-JU(2009)038.
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motedbytheunderstandingoftheindividualaccessinasuchway
thatcouldbeeasilysacrificed(orreplaced)40.

C)TheImplementationofStrasbourg
Standards

Theconceptof"constitutionalcomplaint"isusuallyconnect-
ed with the national constitutional protection of fundamental
rights. However, certain international documents also envisage
specific legal remedy of protection of fundamental rights and
freedomsintheformofacomplaint41.

TheEuropean Convention for the Protection of Human Rights

and Fundamental Freedoms of4November1950givesindividu-
alstherighttotheso-calledindividualcomplaint42 .Anindividual
maylodgeacomplaintwiththeEuropeanCommissionforHuman
Rights becauseof the alleged violationof rights guaranteedby
theConvention.Itisanexplicitinternationallegalremedycompa-
rabletothenationalconstitutionalcomplaint.Itfulfillsitsfunction

55

changesof2007affirm,thelimitedaccesswouldbenottomuch
disadvantageous.However,therearesomeotherSloveniantheo-
rists who affirm that the absence of observation of all welcome
effects of the ("full") access to the Constitutional Court on the
other hand obviously illustrates the interpretation that the state
bodiesaloneareofthegreatestsignificance.Additionally,theser-
viceabilityofthestatebodies(whichareactuallypaidtobeinser-
vice of people) has been repeatedly ignored. Furthermore, it is
namelylostinobscurity,thatthestatebodesare"onlytools".The
stategovernedbytheruleoflawshalltrengthenalsotheharmony
andgreaterexactnessof legal ruleswhichshallbe in serviceof
people,unitedinthesociety.Thereforesuchproposalsandwarn-
ings39 must not be overlooked that we shall move the focus of
scareofthelegaltheorytotheindividual.Justabroadindividual
accesstotheconstitutionalreviewcontributestotheprotectionof
humanrightsandfundamentalfreedoms,acceleratesthedemoc-
ratisationofanylegalorderandpromotesthestategovernedby
theruleof lawat thesametime.Furthermore, it isamatterofa
democratic supervision over the commanding state bodies and
the exclusion of contradictions from the legal order and by this
means itsgradual improvement(bringing intheaccordancewith
theconstitution)aswell.

Accordingly,abroaderindividualaccesstotheConstitutional
Courtstimulatesthedemocratisationofthelegalorderwhichcit-
izenshaveanopportunitytoinitiateadirectandimmediatecon-
trol over the legislative, executive and judicial state power. In
some cases such controlewould certainly contradict themajor
will,howeverjustsuchkindoftensionissurelyabasicelementof
theconstitutionaldemocracy.Furthermore,anyone'srighttoini-
tiatethesupervisionisundoubtedlyoneofthebasicelementsof
authority.Therefore, itwouldbenecessarytofocusontheesti-
mation how the limitation of the individual access to the
Constitutional Court could reduce the democratic character of
the legalorder.Theprincipleof theruleof lawshallbenotpro-
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40Kristan, Andrej, Tri razsežnosti pravne države, Slabitev pravne države
z omejevanjem dostopa do ustavnega sodišča, revus (2009) 9, p. 65–89.
See also Mavčič, Arne, The constitutional review. The Netherlands:
BookWorld Publications, cop. 2001. p. 74-75. Mavčič, Arne. The
Slovenian constitutional review. Preddvor: [samozal.] A. Mavčič, cop.
2009. 125 str. [COBISS.SI-ID 368383]; www.concourts.net

41e.g. Article 2 of the Facultative Protocol of the General Assembly of the
UN to the International Pact on Citizenship and Political Rights of 19
December 1966 (Resolution No. 2000 A (XXI)) since that the Council
for human rights must accept and debate reports from individual per-
sons who claim that they are the victims of the violation of any right
defined in this Pact. The right to individual complaint is contained in
the following: Article 23 of the Declaration on Fundamental Rights
and Freedoms of the European Parliament of 12 April 1989; section
18(2) of the Document of the Moscow Meeting of CSCE of 3 October
1991; Article 25 of the American Convention on Human Rights of 22
November 1969; Article 28 of the Contract on the European
Community of 1 February 1992; Statute of 1979 of the Comision y la
Corte Interamericanas de los Derechos Humanos; Statute of 1980 of
the Inter-American Court on Human Rights; American Convention on
Human Rights of July 18, 1978 (Article 44); Articles 55 through 59 of
the African (Banjul) Charter on Human and People's Rights of June 27,
1981; indirectly by Para. 2 of Article 3 of the Arab Charter on Human
Rights of 22 May 2004

42Article 34 of the Convention.

39Kristan, Andrej, Tri razsežnosti pravne države, Slabitev pravne države
z omejevanjem dostopa do ustavnega sodišča, Revus (2009) 9, p.
65–89. See also Kristan, Andrej, Sodišču čast in vpliv, Pomembnost
ustavnopravnega vprašanja in legitimnost odločanja v preizkusnih sen-
atih po ZUstS in ZUstS-A, revus(2010) 12, p. 7-12
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andsupra-national (final) instance.Thenational (final) instance:
theConstitutionalCourtasthehighestbodyofjudicialauthorityin
aparticularstatefortheprotectionofconstitutionalityandlegality
andhumanrightsandfundamentalfreedoms38wouldbelimited
to investigation of constitutional-legal questions only. Review of
thecorrectfindingoftheactualcircumstancesandtheuseofsim-
plerulesofevidenceisamatterfortheregularCourts.Thesub-
sidiarynatureofaconstitutionalcomplaintalsoliesinthedivision
of responsibility between the Constitutional and the regular
Courts.Thegradationofinstancecouldbeestablishedasascend-
ing from the national Supreme Court through the national
Constitutional Court to the European Commission or European
Court. In fact, instance is not the essence of this gradation
althoughitisessentialintheroleofsupplementing,whichmeans
that the national constitutional complaint supplements national
judicialprotectionwhilesupra-nationalEuropeancomplaintsup-
plementsnationalconstitutionalcomplaint.

The Statute of the Council of Europe came into force for
Sloveniaon14May1993.TheConventionwasratifiedon31May
1994.TheRatificationoftheConventionAct(inrespectofratifica-
tionalsoofArticle25,Article46,ProtocolNo.1,andProtocolsNos.
4,6,7,9,and11)waspublishedon13June1994(OfficialGazette
RS,No33/94)andcameintoforceonthefifteenthdayfollowing
publication. On 28 June 1994 Slovenia formally ratified the
Convention in Strasbourg by depositing the appropriate instru-
mentswiththeSecretaryGeneraloftheCouncilofEurope.When
ratifying theConventionSloveniamade no reservations because
new legislation had been prepared following international stan-
dardsandtheConvention.ItisalsointerestingtonotethatSlovenia
wasthefirstmemberstatetoratifyProtocolNo.11.Sloveniarec-
ognized the competence of the European Commission and the
jurisdiction of European Court of Human Rights under former
Articles25and46oftheConventionforanindeterminateperiod.In
addition, theSloveniandeclarations includedarestrictionratione

temporis,totheeffectthatthecompetenceoftheCommissionand
thejurisdictionofCourtarerecognizedonlyforfactsarisingafter
theentryintoforceoftheConventionanditsProtocolswithrespect
toSloveniaon28June1994.

However, some decisions of the Slovenian Constitutional

oftheindividualcomplaintwherenationallawdoesnotguarantee
anyappropriateprotectionofrights.

Individualcomplaint isasubsidiary legalremedy(precondi-
tionedontheexhaustionofthenationallegalremedies),itisnota
popularcomplaint(actio popularis)anditdoesnothaveretroac-
tiveorcassatoryeffect.Itdiffersfromtheconstitutionalcomplaint
inthewaythat,contrarytothelatter,it leadsmerelytoafinding
(declaratoryrelief).

ThepositionoftheEuropean Convention for the Protection of

Human Rights and Fundamental Freedoms innationallawspeci-
fies whether an individualmay refer to the Convention or even
base a national constitutional complaint thereon. It further nar-
rowsthemaneuveringspaceof theConstitutionalCourt itself in
theinterpretationoftheprovisionsoftheConvention.Ithasactu-
allybecomeaconnectionofthenationalConstitutionalCourtto
theEuropeanbodiesincasesinwhichajudicialdecisionasafinal
nationaloutcomeofdecision-makingbecomesthesubjectofan
individualcomplainttoaEuropeanforum43.

The institution of constitutional complaint and European
complaint and the function of European bodies (above all the
EuropeanCourtofHumanRights)raisesthequestionofnational
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43The European Convention for the Protection of Human Rights and
Fundamental Freedoms:

- is of constitutional impact in Austria;
- is the basis for an internal national constitutional complaint in

Switzerland where it has a status comparable with the constitutional
level;
In both cases it is permissible to found the national constitutional com-
plaint on the provisions in the Convention.

- it is higher than ordinary law (Belgium, France, Luxembourg, Malta,
The Netherlands, Portugal, Spain, Cyprus);

- it is ranked as Common Law: Germany, Denmark, which introduced
the national use of the Convention by special Statute on 1 July 1992,
Finland, Italy, Liectenstein, San Marino, Turkey;

- it does not have a direct internal state effect: Great Britain, Ireland,
Sweden, Norway, Iceland. 
Some countries of Anglophone Africa are an exception regarding the
latter group of systems (Kenya, Tanzania, Uganda, Nigeria) which
expressly adopted the system of protection of rights from the European
Convention for the Protection of Human Rights and Fundamental
Freedoms (e.g. Nigeria in the Constitution of 1960) influenced by the
extension clause to the European Convention in terms of Article 63,
which Great Britain signed on 23 October 1953, whereby only the
Convention itself and Protocol 1 apply in these regions.

ИзìàòåðèàëîâРèжñêîéìåжäóíàðîäíîé êîíôåðåíöèè



The new Constitution of the Republic of Slovenia of 1991,
alongwiththecatalogueofclassicalfundamentalrightsincombi-
nationwiththenewlydefinedpowersoftheConstitutionalCourt,
pavedthewayfortheintensificationofitsroleinthisdomain.Itis
consideredthattheConstitutionalCourtnowhassufficientspace
for such activity. The SlovenianConstitution contains adequate
definitionsofrightshavingthenatureoflegalprinciplesandthus
beingsufficientlyopento interpretationthattheyrequiresignifi-
cant further construction and implementation, also taking into
accounttheprovisionsoftheConventionandthepracticeofthe
EuropeanCourtofHumanRights.

Slovenia has reached the standard of contemporary
European legal culture in which it has become normal that
domesticcourtsareinfluencedbythecase-lawoftheEuropean
CourtofHumanRights,thusraisingthelevelofhumanrightspro-
tection.However,alegalruleanditsimplementationineveryday
practice are twodifferent things.Real, half-real, andoftenonly
apparent general interests of society may be extraordinarily
strong, especially if they incitenational socialist, ideological, or
political emotions. At such a time peoplemay forget principles
whichtheyhadfolloweduntilrecently,buttheystilldemandand
efficientfunctioningofordinarycourts.Judicialandpoliticalinde-
pendencearealmostthesoleguaranteesagainstthetransforma-
tionof law into a tool of someorother ideological andpolitical
movementbasedonimpatience.

Despitetheinternalcontradictorypropertiesoftheindividual
access (especially in form of the constitutional complaint), the
possibilityshallremainopenofaccessbytheindividualtojustice
or to judicial protection of his/her constitutional rights on the
nationallevel,intheroleofsubsidiarylegalremedyasan“inter-
face”betweenthenationalandtheinternational(European)level
of the human rights protection. In the Case of Lukenda v.
Slovenia,  23032/02, of 06/10/200544 the European Court for
human rights reiterated, firstly, thatby virtueofArticle1 (which
provides:“TheHighContractingPartiesshallsecuretoeveryone
withintheirjurisdictiontherightsandfreedomsdefinedinSection
Iof[the]Convention”)theprimaryresponsibilityforimplementing

CourtreferredtotheConventionevenbeforeitbecameformally
bindingforSlovenia.Inthisconnection,theCourtobservedthat
SloveniahadnotyetsignedandratifiedtheConvention,butcon-
sideringitsdesiretojointheCouncilofEuropeitwouldnecessar-
ily have to do so, for which reason it was appropriate that
Slovenian legislation be adjusted to meet the criteria of the
Conventionassoonaspossible.

ThereisnodoubtthatSloveniahasbeeninspiredbythesame
idealsand traditionsof freedomand ruleof lawprinciplesas the
framers of theConvention.While Slovenia is today reintroducing
anddevelopingthelegalcultureofhumanrightsafteralmosthalfa
century of arrears, it cannot be said that it has no tradition con-
cerningtheprotectionofhumanrightsandfundamentalfreedoms.

TheSlovenianConstitutionalCourtandthewholesystemof
ordinarycourtsmustensuretheconformityofdomesticlegalpro-
visionswiththeprovisionsoftheConvention.Inaddition,thepro-
visionsoftheConventioncomplementnationalconstitutionalpro-
visions. Beyond that, the case-law of the European Court of
HumanRights is alsodirectlyapplicable in thedecisionmaking
processof theConstitutionalandothercourts inSlovenia.Thus
the jurisdiction of the European Court of Human Rights and
Sloveniannationalcourtsoverlapinseveralways.

Additionally,considerationofStrasbourgcase-lawisexplicit-
lydeterminedbytheSloveniannationallaw:Thedecisionsofthe
EuropeanCourtofHumanRightsaretobedirectlyexecutedby
thecompetentcourtsoftheRepublicofSlovenia(Article113of
theConstitutionalCourtAct).

ItwascharacteristicofSlovenianpracticepriorto1991con-
cerning human rights protection (especially before the
ConstitutionalCourt) that, in comparisonwithEurope, it largely
avoidedtheuseoflegalprinciples,eventhoseexplicitlyincluded
in the textof theConstitution. Incommonwith foreignpractice,
however, the principle of equality greatly predominated among
otherwiserarelyusedprinciples.Decisionsconsistentlyremained
within the frameworkof legalistic (formalistic)argumentandno
other value references were ever allowed: the Constitutional
Court respected the principle of self-restraint and stuck to the
presumption of the constitutionality of statutes. There were no
referencestotheforeignlawandcase-law.
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44http://cmiskp.echr.coe.int/tkp197/portal.asp?sessionId=67644828&ski
n=hudoc-en&action=request
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45 “The purpose of Article 35 § 1, which sets out the rule on exhaustion
of domestic remedies, is to afford the Contracting States the opportuni-
ty of preventing or putting right the violations alleged against them
before those allegations are submitted to the Court. The rule in Article
35 § 1 is based on the assumption, reflected in Article 13 (with which
it has a close affinity), that there is an effective domestic remedy avail-
able in respect of the alleged breach of an individual's Convention
rights (see Selmouni v. France [GC], no. 25803/94, § 74, ECHR 1999-
V, and Kudła v. Poland [GC], no. 30210/96, § 152, ECHR 2000-XI).
Under Article 35, normal recourse should be had by an applicant to
remedies that are available and sufficient to afford redress in respect of
the breaches alleged. The existence of such remedies must be suffi-
ciently certain not only in theory but also in practice, failing which they
will lack the requisite accessibility and effectiveness (see, among other
authorities, Belinger v. Slovenia (dec.), no. 42320/98, 2 October 2001,
and Vernillo v. France, judgment of 20 February 1991, Series A no.
198, pp. 11-12, § 27). Additionally,  the Court has previously held that
the rule of exhaustion of domestic remedies must be applied with some
degree of flexibility and without excessive formalism (see Cardot v.
France, judgment of 19 March 1991, Series A no. 200, p. 18, § 34)”.
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Иíäèâèäóàëьíûé äîñòóï ê êîíñòèòóöèîííîìó ïðàâîñó-
äèю â íåêîòîðûх ñèñòåìàх ñòàë íàñòîëьêî ðàñïðîñòðàíåí-
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íîé ñèñòåìîé зàщèòû ïðàâ чåëîâåêà è зàщèòîé
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Сîâåòå Рåñïóбëèêè Êàзàхñòàí»2. Â ñîîòâåòñòâèè ñî ñòàòьåé
72 Êîíñòèòóöèè Êàзàхñòàíà è ñòàòьåé 17 Êîíñòèòóöèîííîãî
зàêîíà «О Êîíñòèòóöèîííîì Сîâåòå Рåñïóбëèêè Êàзàхñòàí»
ÊîíñòèòóöèîííûéСîâåò:

-ðåшàåòâñëóчàåñïîðàâîïðîñîïðàâèëьíîñòèïðîâåäå-
íèÿâûбîðîâПðåзèäåíòàðåñïóбëèêè;âûбîðîâäåïóòà-
òîâПàðëàìåíòà;ðåñïóбëèêàíñêîãîðåôåðåíäóìà;

-ðàññìàòðèâàåòíàñîîòâåòñòâèåÊîíñòèòóöèèäîïîäïè-
ñàíèÿ Пðåзèäåíòîì ïðèíÿòûå Пàðëàìåíòîì зàêîíû;
ïðèíÿòûå Пàðëàìåíòîì è åãî Пàëàòàìè (Мàжèëèñà è
Сåíàòà) ïîñòàíîâëåíèÿ; ìåжäóíàðîäíûå äîãîâîðû
Рåñïóбëèêèäîèхðàòèôèêàöèè;

-äàåòîôèöèàëьíîåòîëêîâàíèåíîðìÊîíñòèòóöèè;
- äî ïðèíÿòèÿ Пàðëàìåíòîì ñîîòâåòñòâåííî ðåшåíèÿ î
äîñðîчíîì îñâîбîжäåíèè îò äîëжíîñòè Пðåзèäåíòà
Рåñïóбëèêè,îêîíчàòåëьíîãîðåшåíèÿîбîòðåшåíèèîò
äîëжíîñòè Пðåзèäåíòà Рåñïóбëèêè äàåò зàêëючåíèå î
ñîбëюäåíèèóñòàíîâëåííûхêîíñòèòóöèîííûхïðîöåäóð.
Êîíñòèòóöèîííîåïðîèзâîäñòâîïîïðèâåäåííûìâîïðî-

ñàì ìîжåò бûòь âîзбóжäåíî òîëьêî ïî îбðàщåíèÿì
Пðåзèäåíòà Рåñïóбëèêè Êàзàхñòàí, Пðåäñåäàòåëåé Пàëàò
Пàðëàìåíòà, íå ìåíåå îäíîé ïÿòîé чàñòè îò îбщåãî чèñëà
äåïóòàòîâПàðëàìåíòà,Пðåìьåð-ìèíèñòðà.

Êîíñòèòóöèîííûé Сîâåò ðàññìàòðèâàåò îбðàщåíèÿ
ñóäîâ â ñëóчàÿх, óñòàíîâëåííûх ñòàòьåé 78 Êîíñòèòóöèè
РåñïóбëèêèÊàзàхñòàí.

Рàññìàòðèâàÿ äî ïîäïèñàíèÿ Пðåзèäåíòîì ïðèíÿòûå
Пàðëàìåíòîì зàêîíû è äî ðàòèôèêàöèè ìåжäóíàðîäíûå
äîãîâîðû Рåñïóбëèêè íà ñîîòâåòñòâèå èх Êîíñòèòóöèè,
Êîíñòèòóöèîííûé Сîâåò îñóщåñòâëÿåò ïðåäâàðèòåëьíûé
êîíòðîëь,àïîñëåäóющèéêîíòðîëь–ïðèïðîâåðêåêîíñòèòó-
öèîííîñòè зàêîíîâ è èíûх íîðìàòèâíûх ïðàâîâûх àêòîâ ïî
îбðàщåíèÿìñóäîâРåñïóбëèêè.

Êðîìåòîãî,ïîðåзóëьòàòàìîбîбщåíèÿïðàêòèêèêîíñòè-
òóöèîííîãîïðîèзâîäñòâàÊîíñòèòóöèîííûéСîâåòåжåãîäíî
íàïðàâëÿåò Пàðëàìåíòó ñòðàíû ïîñëàíèå î ñîñòîÿíèè êîí-

А. Жаилганова                                                                                  

×лен Конституционного Совета 

Ресïуáлиêи Казахстан

ПîëíîìîчèяКîíсòèòуцèîííîгîÑîâåòà
РåспубëèкèКàçàхсòàíèкîíсòèòуцèîííî
äîпусòèìыåпðåäåëыèхðàсшèðåíèя

Уâàжàåìûåäàìûèãîñïîäà!
Пîзâîëьòå ïîбëàãîäàðèòь зà ïðèãëàшåíèå îðãàíèзàòî-

ðîâ íàñòîÿщåé êîíôåðåíöèè îò èìåíè Пðåäñåäàòåëÿ
Êîíñòèòóöèîííîãî Сîâåòà Рåñïóбëèêè Êàзàхñòàí è îò ñåбÿ
ëèчíî. Êîíñòèòóöèîííûé Сîâåò Êàзàхñòàíà îчåíь öåíèò
ñîòðóäíèчåñòâî ñ ÊîíñòèòóöèîííûìСóäîìЛàòâèè, à òàêжå
òåñíóюðàбîòóñÂåíåöèàíñêîéêîìèññèåéâîèìÿäèíàìèч-
íîãî ðàзâèòèÿ è óñèëåíèÿ êîíñòèòóöèîííîãî êîíòðîëÿ â
íàшåéñòðàíå.

Êàзàхñòàí ÿâëÿåòñÿ åäèíñòâåííûì ïîñòñîâåòñêèì ãîñó-
äàðñòâîì, ãäå êîíñòèòóöèîííûé êîíòðîëь îñóщåñòâëÿåòñÿ
ñïåöèàëьíî ñîзäàííûì íåзàâèñèìûì ãîñóäàðñòâåííûì îð-
ãàíîì,íåâхîäÿщèìâòðàäèöèîííóюñèñòåìóñóäåбíîéâëàñ-
òè ðåñïóбëèêè, чòî бûëî зàêðåïëåíî Êîíñòèòóöèåé Рåñïóб-
ëèêèÊàзàхñòàíîò30àâãóñòà1995ãîäà1.

ÊîíñòèòóöèîííûéСîâåòРåñïóбëèêèÊàзàхñòàíäåéñòâó-
åòñôåâðàëÿ1996ãîäà,ÿâëÿåòñÿãîñóäàðñòâåííûìîðãàíîì,
åäèíñòâåííàÿзàäàчà êîòîðîãî–îбåñïåчåíèåâåðхîâåíñòâà
ÊîíñòèòóöèèíàâñåéòåððèòîðèèРåñïóбëèêè.

Пðåäìåòíûå ïîëíîìîчèÿ Êîíñòèòóöèîííîãî Сîâåòà
Рåñïóбëèêè Êàзàхñòàí îïðåäåëÿюòñÿ Оñíîâíûì зàêîíîì
ñòðàíû è Êîíñòèòóöèîííûì зàêîíîì «О Êîíñòèòóöèîííîì
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1Êîíñòèòóöèÿ Рåñïóбëèêè Êàзàхñòàí îò 30 àâãóñòà 1995 ãîäà, ñ
èзìåíåíèÿìè è äîïîëíåíèÿìè îò 25 ÿíâàðÿ 2012 ãîäà, Аñòàíà,
2012.

2ÊîíñòèòóöèîííûéзàêîíРåñïóбëèêèÊàзàхñòàíîò29äåêàбðÿ1995
ãîäà№2737«ОÊîíñòèòóöèîííîìСîâåòåРåñïóбëèêèÊàзàхñòàí»
ñèзìåíåíèÿìèèäîïîëíåíèÿìèîò 17èюíÿ2008ãîäà.

ИзìàòåðèàëîâРèжñêîéìåжäóíàðîäíîé êîíôåðåíöèè



ãîäàóêàзàë,чòîóñòàíîâëåíèåòàêîãîôèëьòðàñëåäóåòèзñòà-
òåé12,15è16Дåêëàðàöèèïðàâèñâîбîäчåëîâåêàèãðàжäà-
íèíà 1789 ãîäà, óñòàíàâëèâàющèх êîíñòèòóöèîííîé öåëью
«íàäëåжàщååîñóщåñòâëåíèåñóäåбíîéâëàñòè»4.

Уêàзàííàÿ ôðàíöóзñêàÿ ïðîöåäóðà ðàññìîòðåíèÿ êîí-
ñòèòóöèîííîéжàëîбûòàêжåîòëèчàåòñÿîòêîíñòèòóöèîííîãî
êîíòðîëÿâÃåðìàíèè.Тàê,åñëèâÃåðìàíèèñàìñóäьÿ,ðàñ-
ñìàòðèâàющèé äåëî ïî ñóщåñòâó, èãðàåò îñíîâíóю ðîëь â
íàïðàâëåíèèäåëàâÊîíñòèòóöèîííûéСóä,òîâîФðàíöèèэòà
ðîëьïðèíàäëåжèòñòîðîíàìâïðîöåññåèâûñшèìñóäåбíûì
îðãàíàì, à èìåííî Ãîñóäàðñòâåííîìó ñîâåòó è Êàññàöèîí-
íîìóñóäó.«Нåìåöêèéñóäьÿñóâåðåííîèíåзàâèñèìîîòìíå-
íèÿ ñòîðîí ìîжåò ïðîèзâåñòè èëè íå ïðîèзâåñòè òàêîé
зàïðîñ,òîãäàêàêâîФðàíöèèñóäьÿ,ðàññìàòðèâàющèéäåëî
ïîñóщåñòâó,íåìîжåòâñèëóñâîèхäîëжíîñòíûхïîëíîìîчèé
ïîñòóïèòьòàêèìжåîбðàзîì.Оíñâÿзàíèíèöèàòèâîéñòîðîí
â ïðîöåññå.Дàííîå îбñòîÿòåëьñòâî ÿâëÿåòñÿ òàêжå âàжíîé
îñîбåííîñòьюôðàíöóзñêîéñèñòåìûêîíñòèòóöèîííîãîêîíò-
ðîëÿ, íàïðèìåð, â îòëèчèå îò ïðîöåäóð â êîíñòèòóöèîííûх
ñóäàхАâñòðèèèëèБåëьãèè.Âэòèхñòðàíàхзàïðîñîêîíòðî-
ëåìîжåòбûòьïîñòàâëåíëюбûìëèöîì,чьèèíòåðåñûзàòðà-
ãèâàюòñÿïðèïðèìåíåíèèзàêîíà.ÂîФðàíöèèжåòàêîéêîíò-
ðîëьìîжåòбûòьîñóщåñòâëåíòîëьêîïîзàïðîñàìñòîðîíûâ
ïðîöåññå»5.

ИâîФðàíöèè,èâÃåðìàíèèзàïðîñäîëжåíбûòьïèñь-
ìåííûìèìîòèâèðîâàííûì,íîâÃåðìàíèèîííàïðàâëÿåòñÿâ
ÊîíñòèòóöèîííûéСóä6,òîãäàêàêâîФðàíöèè-ëèшьâûñшèì
ñóäåбíûì îðãàíàì, ïðèíèìàющèì ðåшåíèå î íàïðàâëåíèè
äåëàâÊîíñòèòóöèîííûéСîâåò.ПðèчåìâÃåðìàíèèïðèðàñ-
ñìîòðåíèè äåëà Êîíñòèòóöèîííûé Сóä íå ñâÿзàí ìîòèâàìè
зàïðîñà, êîòîðûå óêàзàë ñóäьÿ, ðàññìàòðèâàющèé äåëî ïî
ñóщåñòâó.
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ñòèòóöèîííîé зàêîííîñòè â Рåñïóбëèêå (ïîäïóíêò 6) ñòàòьè
53Êîíñòèòóöèè).

Âìåñòåñòåì,íàíàшâзãëÿä,óÊîíñòèòóöèîííîãîСîâåòà
èìååòñÿбîëьшîéïîòåíöèàëäëÿäàëьíåéшåãîзàêîíîäàòåëь-
íîãîðàñшèðåíèÿïðåäåëîâîñóщåñòâëåíèÿêîíñòèòóöèîííî-
ãî êîíòðîëÿ, êîòîðûå ñëåäóюò íåïîñðåäñòâåííî èз ñàìîé
ÊîíñòèòóöèèРåñïóбëèêè.

Тàê, â ñòàòьå 78 íàшåé Êîíñòèòóöèè óñòàíîâëåíî, чòî
ñóäûíåâïðàâåïðèìåíÿòьзàêîíûèèíûåíîðìàòèâíûåïðà-
âîâûåàêòû,óщåìëÿющèåзàêðåïëåííûåÊîíñòèòóöèåéïðàâà
è ñâîбîäû чåëîâåêà è ãðàжäàíèíà. Еñëè ñóä óñìîòðèò, чòî
зàêîíèëèèíîéíîðìàòèâíûéïðàâîâîéàêò,ïîäëåжàщèéïðè-
ìåíåíèю, óщåìëÿåò зàêðåïëåííûå Êîíñòèòóöèåé ïðàâà è
ñâîбîäû чåëîâåêà è ãðàжäàíèíà, îí îбÿзàí ïðèîñòàíîâèòь
ïðîèзâîäñòâîïîäåëóèîбðàòèòьñÿâÊîíñòèòóöèîííûéСîâåò
ñ ïðåäñòàâëåíèåì î ïðèзíàíèè эòîãî àêòà íåêîíñòèòóöèîí-
íûì.

Â ñîîòâåòñòâèè ñ äàííîé êîíñòèòóöèîííîé íîðìîé â
ÊîíñòèòóöèîííûéСîâåòîбðàщàюòñÿ ñóäûРåñïóбëèêè âñåх
èíñòàíöèé:ðàéîííûåèïðèðàâíåííûåêíèìñóäû,îбëàñòíûå
èïðèðàâíåííûåêíèìñóäû,ðàññìàòðèâàющèåäåëàèñïîðû,
êàêâêàчåñòâåñóäààïåëëÿöèîííîéèêàññàöèîííîéèíñòàí-
öèé, à òàêжå Âåðхîâíûé Сóä â êàчåñòâå ñóäà íàäзîðíîé
èíñòàíöèè.ÂîòëèчèåîòÊîíñòèòóöèîííîãîСîâåòàФðàíöèè,
êîòîðûé ìîжåò бûòь зàïðîшåí ïî эòîìó âîïðîñó ëèшь
ÃîñóäàðñòâåííûìñîâåòîìèëèÊàññàöèîííûìñóäîìâñîîò-
âåòñòâèè ñî ñòàòьåé 61-1 Êîíñòèòóöèè Фðàíöóзñêîé
Рåñïóбëèêè,åñëèîбðàòèìñÿêïðàêòèêååâðîïåéñêèхñòðàí3.

Тàêèìîбðàзîì,ÃîñóäàðñòâåííûéñîâåòèÊàññàöèîííûé
ñóäâîФðàíöèèÿâëÿюòñÿíåêèìè ôèëьòðàìè,âêîòîðûåïåð-
âîíàчàëьíî ïîñòóïàюò êîíñòèòóöèîííûå жàëîбû èз ñóäîâ.
Эòèôèëьòðûîзíàчàюò,чòîíåëьзÿíåïîñðåäñòâåííîàäðåñî-
âàòьâÊîíñòèòóöèîííûéСîâåò,àòàêжåòî,чòîэòèäâàîðãàíà
íåîбÿзàíûâêàжäîìñëóчàåíàïðàâëÿòьжàëîбóâэòîòСîâåò.
Оíàäîëжíàбûòьèìèðàññìîòðåíà. «СàìÊîíñòèòóöèîííûé
Сîâåò Фðàíöèè â ðåшåíèè №2009-595 îò 3 äåêàбðÿ 2009

66

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(62)`13

3 ÊîíñòèòóöèÿФðàíöóзñêîéРåñïóбëèêèîò4îêòÿбðÿ1958 ãîäàñ
èзìåíåíèÿìèîò23èюëÿ2008ãîäà.

4Массо Ж. «Сòàòьè61è62ÊîíñòèòóöèèФðàíöóзñêîéРåñïóбëèêè:
ïðèîðèòåòíûé âîïðîñ î êîíñòèòóöèîííîñòè»// Рåôåðàòèâíûé
жóðíàë«Ãîñóäàðñòâîèïðàâî».-Мîñêâà,2013,№2.

5 Грев К. «Êîíòðîëь зà êîíñòèòóöèîííîñòью зàêîíà â Ãåðìàíèè:
íåêîòîðûåñðàâíåíèÿñФðàíöóзñêîéñèñòåìîé»//Рåôåðàòèâíûé
жóðíàë«Ãîñóäàðñòâîèïðàâî».-Мîñêâà,2013,№2.

6ОñíîâíîéЗàêîíФåäåðàòèâíîéРåñïóбëèêèÃåðìàíèèîò23ìàÿ
1949ãîäàñèзìåíåíèÿìèîò 28àâãóñòà2006ãîäà.

ИзìàòåðèàëîâРèжñêîéìåжäóíàðîäíîé êîíôåðåíöèè



ãäåïðåäóñìîòðåíî,чòîïðîêóðàòóðàîïðîòåñòîâûâàåòзàêî-
íû è äðóãèå ïðàâîâûå àêòû, ïðîòèâîðåчàщèå Êîíñòèòóöèè.
Âìåñòåñòåìèзëîжåííîåêîíñòèòóöèîííîåïîëîжåíèåäîñèх
ïîðíåíàшëîñâîåãîзàêîíîäàòåëьíîãîðàзâèòèÿ.Нàïðàêòè-
êå ïðîêóðàòóðà íå ìîжåò âîñïîëьзîâàòьñÿ эòèì ïðàâîì,
ïîñêîëьêóзàêîíîäàòåëьñòâîíåïðåäóñìàòðèâàåòïðàâîâîãî
ìåхàíèзìàðåàëèзàöèèäàííîãîïîëíîìîчèÿ.

Хîчóîòìåòèòь, чòîîзâóчåííûåïðåäëîжåíèÿïî óòîчíå-
íèю è ðàñшèðåíèю ïîëíîìîчèé ñóäîâ îбщåé юðèñäèêöèè
ïîзâîëÿòÊîíñòèòóöèîííîìóСîâåòóбîëååэôôåêòèâíîîñó-
щåñòâëÿòьзàщèòóêîíñòèòóöèîííûхïðàâèñâîбîäчåëîâåêàè
ãðàжäàíèíà,îбåñïåчèâàòьâåðхîâåíñòâîèïðÿìîåäåéñòâèå
ÊîíñòèòóöèèíàâñåéòåððèòîðèèРåñïóбëèêèÊàзàхñòàí.

Êîíåчíî,ïîñëóшàââûñòóïëåíèÿñâîèхêîëëåãèзäðóãèх
ñòðàíïîâîïðîñàìãðàíèöèðàñшèðåíèÿêîìïåòåíöèèîðãà-
íîâêîíñòèòóöèîííîãîêîíòðîëÿñëåäóåòîñîбîïîäчåðêíóòь,
чòîêàжäîåãîñóäàðñòâîâûбðàëîñâîéïóòьïðàâîâîãîèêîí-
ñòèòóöèîííîãîðàзâèòèÿâзàâèñèìîñòèîòóñòîÿâшèхñÿòðà-
äèöèé, ìèðîâîззðåíèÿ è îò óðîâíÿ ïðàâîñîзíàíèÿ ñâîèх
ãðàжäàí,îòèхìåíòàëèòåòàèò.ä.,âэòîìíàшåðàзëèчèå,íî
îбъåäèíÿåò âñåх íàñ îäíî – эòî ñòðåìëåíèå ê íàèëóчшåé
зàщèòåïðàâèñâîбîäíàшèхãðàжäàí,êóòâåðжäåíèюïðàâî-
âîãîãîñóäàðñòâà.

Сïàñèбîзàâíèìàíèå.

A. Gzailganova

Member of the Constitutional Council 

of the Republic of Kazakhstan
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Тàêàÿ êîíñòèòóöèîííàÿ жàëîбà ìîжåò бûòь íàïðàâëåíà
íààêòûãîñóäàðñòâåííîéâëàñòè,âчàñòíîñòèíàзàêîíûèëèâ
бîëьшèíñòâåñëóчàåâíàñóäåбíûåðåшåíèÿ, ñòàâшèåîêîí-
чàòåëьíûìè.

Зàêîíìîжåòбûòьîïðîòåñòîâàí,åñëèîíïîñÿãàåòíåïîñ-
ðåäñòâåííî íà îñíîâíûå ïðàâà èëè íà ïðàâî зàÿâèòåëÿ.
Êîíñòèòóöèîííàÿжàëîбàíàñóäåбíîåðåшåíèåäîëжíàбûòь
ïîäàíàâìåñÿчíûéñðîê,àíàзàêîí–âòåчåíèåãîäà.Æàëîбà
äîëжíàñîäåðжàòьóêàзàíèåíàêîíêðåòíûåíàðóшåíèÿзàòðà-
ãèâàåìûхëèчíûхèíåïîñðåäñòâåííûхïðàâзàÿâèòåëÿ.Еñëè
Êîíñòèòóöèîííûé Сóä Ãåðìàíèè ïðèíèìàåò îбîñíîâàííî
ìîòèâèðîâàííóюжàëîбó, òî îí îбëàäàåò ïðàâîì àííóëèðî-
âàòь зàêîí èëè ñóäåбíîå ðåшåíèå, è â ïîñëåäíåì ñëóчàå
íàïðàâèòьäåëîíàíîâîåñóäåбíîåðàññìîòðåíèåâñóäåбíûé
îðãàíîбûчíîéюñòèöèè.

Уíàñжåñîãëàñíîïóíêòó3ñòàòьè22Êîíñòèòóöèîííîãî
зàêîíà «О Êîíñòèòóöèîííîì Сîâåòå Рåñïóбëèêè Êàзàхñòàí»
îбðàщåíèåëюбîãîñóäàâÊîíñòèòóöèîííûéСîâåòïîäïèñû-
âàåòñÿ ïðåäñåäàòåëåì ñîîòâåòñòâóющåãî ñóäà. Â ñëóчàÿх,
êîãäà îбðàщåíèå ñóäà ïîäïèñûâàåòñÿ íå ïðåäñåäàòåëåì, à
ñóäьåé, â ïðîèзâîäñòâå êîòîðîãîíàхîäèòñÿñóäåбíîåäåëî,
âûшåóêàзàííîåïîëîжåíèåзàêîíàÿâëÿåòñÿîñíîâàíèåìäëÿ
îòêàзàâïðèíÿòèèêïðîèзâîäñòâóÊîíñòèòóöèîííîãîСîâåòà
òàêîãîîбðàщåíèÿ.

ÂэòîéñâÿзèÊîíñòèòóöèîííûéСîâåòâðÿäåñâîèхåжå-
ãîäíûх ïîñëàíèé óêàзàë, чòî ïîëîжåíèå ïóíêòà 3 ñòàòьè 22
Êîíñòèòóöèîííîãî зàêîíà «О Êîíñòèòóöèîííîì Сîâåòå
РåñïóбëèêèÊàзàхñòàí»ïðåïÿòñòâóåòñóäьÿìíåïîñðåäñòâåí-
íî îбðàщàòьñÿ ñ ïðåäñòàâëåíèåì î ïðèзíàíèè зàêîíà èëè
èíîãî íîðìàòèâíîãî ïðàâîâîãî àêòà íåêîíñòèòóöèîííûìè7.
Пîëàãàåì,чòîèñêëючåíèåèзêîíñòèòóöèîííîãîзàêîíàäàí-
íîãî ïîëîжåíèÿ ñíèìåò эòè âîïðîñû è òåì ñàìûì ó ñóäåé
ïîÿâèòñÿ âîзìîжíîñòь ñàìîñòîÿòåëьíî îбðàщàòьñÿ â
ÊîíñòèòóöèîííûéСîâåò.

Тàêжåхîòåëîñьбûàêöåíòèðîâàòьâíèìàíèåíàïîëîжå-
íèå ïóíêòà 1 ñòàòьè 83 Êîíñòèòóöèè Рåñïóбëèêè Êàзàхñòàí,
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7ПîñëàíèÿÊîíñòèòóöèîííîãîСîâåòàРåñïóбëèêèÊàзàхñòàíîò24
ìàðòà2001ãîäàèîò23èюíÿ2008ãîäà№09-6/1«Оñîñòîÿíèè
êîíñòèòóöèîííîéзàêîííîñòèâРåñïóбëèêåÊàзàхñòàí».
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Justice of the Constitutional Court of the

Republic of Lithuania

TheConstitutionalConceptofImpeachment:
theRoleoftheConstitutionalCourt

I.Introduction
The constitutional institute of impeachment—as an instru-

ment of constitutional liability—is important in deciding of the
constitutionalliabilityissuesofhigheststateofficials.Theconsti-
tutional beginnings of this institute (providedwe don’tmention
someancientdemocraticinstitutes,as,forinstance,ostracising)
are theprovisionsof theUSConstitutionof 1787, according to
which, the President, Vice President and all civil officers of the
UnitedStates,shallberemovedfromofficeonimpeachmentfor,
andconvictionof,treason,bribery,orotherhighcrimesandmis-
demeanours.TheHouseofRepresentatives,whenvotingforarti-
clesofaccusation,pressescharges,whereasall impeachments
are tried by the Senate. The role of the judiciary is minimal in
impeachment.However,duringthe impeachmenttrialof theUS
President, the Chief Justice presides over the sitting of the
Senate. Thus, historically, the impeachment institute came into
beingasapoliticalinstrument—apoliticalinstitution,theparlia-
ment, considers the issues of constitutional liability of highest
stateofficials.

Theconstitutionsofdemocraticstatestreatimpeachmentas
aspecialprocedure,wheretheissueoftheconstitutionalliability
of the official is being decided. The impeachment institute has
undergonechangesand,atpresent,whentheimpeachmentpro-
ceedings are being consolidated in constitutions, the role of
courts, including constitutional ones, is increasing. In some
states,asforinstance,inFrance,eveninthepresenceofaninsti-

71

Kazakhstan.AccordingtoArticle22,Part3oftheConstitutional
Law on Constitutional Council of the Republic of Kazakhstan
applicationsof thecourts to theConstitutionalCourtaresigned
bythechairoftherelevantcourt.Incasewhentheapplicationis
signed by a judge, the above -mentioned Article authorizes to
declinetheexaminationofthecase.TheConstitutionalCouncilin
a number of messages mentioned that provision of Article 22,
Part3of theConstitutionalLawonConstitutionalCouncilof the
RepublicofKazakhstanhindersthejudgestoapplydirectlytothe
Constitutional Court. Provisions Article 83, Point 1 of the
Constitution of the Republic of Kazakhstan prescribes that the
prosecutor'sofficeisauthorizedtochallengethelawsandother
legalactswhicharecontradictingtheConstitution.Althoughthis
constitutionalprovisionhasnotbeen legislativelyelaborated. In
practice, the prosecutor's office is not authorized to enjoy this
right,asthelegislationdoesnotprovidelegalmechanismforthe
implementationofthispower.
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The purpose of this report is to disclose the essence of
impeachmentasaconstitutionalinstitute,asconsolidatedinthe
Republic of Lithuania’s Constitution of 1992, and the role
assignedtotheConstitutionalCourtoftheRepublicofLithuania3

(hereinafter—also theConstitutionalCourt) in the impeachment
proceedings,aswellasthechangesinthatrole.

2.Theconceptofimpeachmentasaconstitutional
institute

TheConstitutionalCourtbeganformulatingtheelementsof
theinstituteofimpeachmentasfarbackasinitsrulingof11May
1999,inwhichthisconstitutionalinstitutewasconstruedasinde-
pendent and related to the provisions of Item 5 of Article 63,
Paragraph 2 of Article 86, Item 5 of Article 88, Paragraph 1 of
Article89,Article105,Item5ofArticle108andArticle116ofthe
Constitution,whicharetobeassessedasconstitutingtheconsti-
tutionalbasisfortheinstituteofimpeachment.Theprovisionsof
theConstitutionconsolidatingtheinstituteof impeachmentmay
notbedissociatedfromthestrivingforanopen,justandharmo-
nious civil society and a state under the rule of law, which is
enshrinedinthePreambletotheConstitution,alsofromthepro-
visionofArticle1oftheConstitutionthattheStateofLithuaniais
a democratic republic, from the provision of Article 4 of the
Constitution that the Nation executes its supreme sovereign
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tutionofconstitutionalreview,intheimpeachmentproceedings,
alongwiththeparliament,theHighCourt,1 ortheCourtofJustice
oftheRepublic,2 formedspecificallyfordecidingthisissue,take
part. Still, in most countries, whose constitutions consolidate
powers of theConstitutionalCourt, in the impeachment proce-
dure, alongwith the parliament, the institution of constitutional
reviewtakespartaswell(e.g.,Lithuania,Germany,Austria,Italy,
theCzechRepublic,SouthKorea,etc.)Theroleofconstitutional
courts in the impeachment proceedings is different whereas in
somestatesitistheConstitutionalCourtthatpronouncesthefinal
word(Germany,Austria,SouthKorea), though inLithuania(and
also in Italy) – after a corresponding conclusion of the
ConstitutionalCourtthefinaldecisionistakenbytheparliament.
In some countries not constitutional court but another higher
court,asinthecaseofRomania,theHighCourtofCassationand
Justice,takepartintheprocedureofimpeachmentandthedeci-
sionofthiscourtisfinal.InRomaniatheconstitutionalcourtpar-
ticipatesinaspecialprocedureofthesuspensionofthePresident
ofRomaniafromofficeandservesasanadvisorybody,whereas
thefinalquestionofthesuspensionofthePresidentofRomania
isdecidedbyreferendum.

Thus,intheconstitutionsofmoststatescertainelementsof
theimpeachment instituteareestablished,however,thechosen
impeachment models are different. The specific character of
thesemodelsisdeterminedbytheroleofcourtsinimpeachment,
and,inparticular,bytheroleofconstitutionalcourts.
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3Speakingof the impeachmentproceedings thathave takenplace in
Lithuania,oneshouldnotethat,on15June1999,theSeimasdidnot
approvetherevocationofthemandateoftheMemberoftheSeimas
AudriusButkevičiusanditcontinuedtobeaMemberoftheSeimas,
even though he had been convicted for the commission of a crime
(attempted serious fraud). On 31 March 2004, the Constitutional
Courtadoptedthecorrespondingconclusionstatingthattheactions
ofPresidentRolandasPaksasoftheRepublicofLithuaniahadbeenin
conflict with the Constitution and that he had grossly violated the
Constitution,whilst,on6April 2004, theSeimas removedRolandas
Paksas from office. On 27 October 2010, the Constitutional Court
adopted the conclusion stating that theMembers of the Seimas A.
SacharukasandL.KaraliushadgrosslyviolatedtheConstitutionand
hadbreachedtheoath,however,theSeimasrevokedonlytheman-
date of theMember of theSeimas L.Karalius,whilst A.Sacharukas
continuedasaMemberoftheSeimas.

1 Article68oftheConstitutionoftheFrenchRepublic inter alia provides
that thePresident of theRepublic shall not be removed fromoffice
during the term thereof on any grounds other than a breach of his
duties patently incompatible with his continuing in office. Such
removal fromofficeshallbeproclaimedbyParliamentsittingas the
HighCourt.

2Article68-1of theConstitutionof theFrenchRepublicprovides that
members of the Government shall be criminally liable for acts per-
formedintheholdingoftheirofficeandclassifiedasseriouscrimesor
othermajoroffencesatthetimetheywerecommitted;theyshallbe
triedbytheCourtofJusticeoftheRepublic.InArticle68-2itisinter
alia held theCourtofJusticeof theRepublicshallconsistof fifteen
members: twelveMembers of Parliament, elected in equal number
fromamongtheirranksbytheNationalAssemblyandtheSenateafter
eachgeneralorpartialrenewalbyelectionoftheseHouses,andthree
judgesoftheCour de cassation,oneofwhomshallpresideoverthe
CourtofJusticeoftheRepublic.
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date of aMember of theSeimas, a 3/5majority vote of all the
MembersoftheSeimasisnecessary.

Initsrulingof11May1999,theConstitutionalCourtformu-
latedforthefirsttimetheconstitutionalconceptofimpeachment
andnotedthatimpeachmentisoneofthemeasuresofself-pro-
tectionof thecivilsociety.Providing foraspecialprocedure for
dismissalofthetopofficialsfromofficeorthatforrevocationof
their mandate, one ensures the public and democratic control
over theactivitiesof thoseofficialsandat thesametimegrants
themtheadditionalguaranteessothattheycanfulfiltheirduties
onthebasisoflaw.Latertheaforesaidprovisionsweredeveloped
inotherConstitutionalCourt’srulings,interaliaofthose30March
2000,24May2004and5September2012,andtheconclusions
of31March2004,27October2010.

In its ruling of 5 September 2012, theConstitutional Court
summed up the doctrine of the concept of impeachment and
notedthefollowing:

–theConstitutionconsolidatessuchanorganisationofinsti-
tutions executing state power and such a procedure for
their formation where all the institutions executing state
power—the Seimas, the President of the Republic, the
Government, theJudiciary,aswellasotherstate institu-
tions—are formed only from the citizens who without
reservationsobeytheConstitutionadoptedbytheNation
and who, while in office, unconditionally follow the
Constitution, lawand the interestsof theNationand the
StateofLithuania;

– state officialsmust enjoy the trust of citizens—the state
community, however, in order that citizens—the state
community—could reasonably trust state officials, also
thatitwouldbepossibletoascertainthatallthestateinsti-
tutionsandallthestateofficialsfollowtheConstitutionas
wellas lawandobey them,while thosewhodonotobey
theConstitutionandlawwouldnotholdtheofficeforwhich
the trust of citizens—the state community—is required,
thepublicdemocraticcontrolovertheactivityofstateoffi-
cialsandtheiraccountability tosociety,whichcomprises
interaliaapossibilityofremovingfromofficethosestate
officials who violate the Constitution and law, who bring
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powereitherdirectlyorthroughitsdemocraticallyelectedrepre-
sentatives, as well as from the provisions of Article 5 of the
ConstitutionthatthescopeofpowerislimitedbytheConstitution
andstateinstitutionsservethepeople.Theconstitutionalprinci-
pleofastateundertheruleof lawrequiresthatallstate institu-
tionsandofficialsactonlyonthebasisoftheConstitutionandlaw
andincompliancewiththeConstitutionandlaw.

Various aspects of the constitutional concept of impeach-
ment have been disclosed in the jurisprudence of the
ConstitutionalCourt,interaliatheConstitutionalCourt’srulingof
11 May 1999, the conclusions of 31 March 2004 and of 27
October2010, the rulingsof15April2004,25May2004and5
September2012.

TheConstitutionalCourthasconstruedthelegalconceptof
impeachmentwhilefirstofallinterpretingtheprovisionsofArticle
74oftheConstitution.

Article 74 of theConstitution prescribes: “ThePresident of
the Republic, the President and justices of the Constitutional
Court, the President and justices of the Supreme Court, the
President and judges of the Court of Appeal, as well as the
Members of the Seimas, who have grossly violated the
Constitutionorbreachedtheiroath,orifittranspiresthatacrime
has been committed, may, by a 3/5 majority vote of all the
MembersoftheSeimas,beremovedfromoffice,orthemandate
ofaMemberof theSeimasmaybe revoked.This shallbeper-
formed according to the procedure for impeachment proceed-
ings,whichshallbeestablishedbytheStatuteoftheSeimas.”

Thus,Article74oftheConstitutionconsolidatesthefollowing
elements of impeachment: 1) impeachment as a parliamentary
procedure is applied only to the President of the Republic, the
Presidentand justicesof theConstitutionalCourt, thePresident
and justicesof theSupremeCourt, thePresidentand judgesof
theCourt ofAppeal, andMembersof theSeimas; 2) impeach-
mentproceedingsmaybeinstitutedonlyforagrossviolationof
theConstitutionorabreachoftheoath,or if it transpiresthata
crimehasbeencommitted;3)theobjectiveofimpeachmentpro-
ceedingsistodecidethequestionoftheconstitutionalliabilityof
the aforesaid persons; 4) impeachment is conducted by the
Seimas;5)toremoveapersonfromofficeortorevokehisman-
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aldoctrinearealsoapplicablemutatis mutandis tothelegalsitu-
ationswhereitisbeingdecidedwhethertheactionsofaMember
oftheSeimas,wherebytheConstitutionhasbeenviolated,con-
stituteagrossviolationoftheConstitution.

Thus, in thedoctrineof theConstitutionalCourt,  impeach-
mentisoneoftheformsofpublicdemocraticcontroloverstate
officials. It isoneofthemeasuresofself-protectionofthestate
community, the civil Nation, away of its own defence from the
aforesaidtopofficialsofstatepowerwhoignoretheConstitution
andlaw,inamannerwhentheyareprohibitedfromholdingcer-
tainoffice,astheydonotfulfiltheirobligationunconditionallyto
followtheConstitutionandlaw,followtheinterestsoftheNation
andtheStateofLithuania.

The constitutional institute of impeachment is interrelated
andintegratedwithotherimportantconstitutionalinstitutessuch
as theoathandtheelectoral rights.Thealterationofanyof the
elementsoftheseinstituteswouldresultinthechangeofthecon-
tent of other related institutes, i.e. the system of values
entrenchedintheaforementionedconstitutionalinstituteswould
bechanged.

2.1. Grounds for impeachment

InArticle74of theConstitutionthreegroundsfor impeach-
ment are distinguished: a gross violation of the Constitution, a
breachof theoath,orwhen it transpires thatacrimehasbeen
committed.

Abreachoftheoathinallcasesisdeemedtobeagrossviola-
tion of the Constitution. In its ruling of 30 December 2003, the
ConstitutionalCourtheldthattheConstitutionisgrosslyviolatedinall
cases when the President of the Republic breaches his oath.
FaithfulnesstotheStateofLithuaniaisalsoinseparablefromfaithful-
nesstotheConstitution;uponthebreachoftheoathtobefaithfulto
theRepublicofLithuania,onealsogrosslyviolatestheConstitution.

However,anothergroundforimpeachment—commissionof
acrimemaynotineverycasebeassessedasagrossviolationof
theConstitution,as,whendecidingwhethertheactionsofacor-
respondingofficialhavegrosslyviolatedtheConstitution,ineach
case it isnecessary toassess thecontentsof concreteactions
and the circumstances of their performance. In its ruling of 5
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theirpersonal interestsor the interestsofagroupabove
theinterestsofsociety,orwhodiscreditstateauthorityby
theiractions,isneeded;

–oneoftheformsofthepublicdemocraticcontroloverthe
activity of state officials is the constitutional institute of
impeachment. The application of an institute of impeach-
ment—aspecialparliamentaryprocedureandtheconstitu-
tionalsanctionofremovalfromoffice,whichareentrenched
in the Constitution, in respect of the President of the
Republic, the President and justices of the Constitutional
Court,thePresidentandjusticesoftheSupremeCourtand
thePresidentand judgesoftheCourtofAppeal, isoneof
themeasuresofself-protectionofthestatecommunity,the
civilNation,awayofitsowndefencefromtheaforesaidtop
officialsofstatepowerwhoignoretheConstitutionandlaw,
inamannerwhentheyareprohibitedfromholdingcertain
office,astheydonotfulfiltheirobligationunconditionallyto
follow theConstitutionand law, follow the interestsof the
NationandtheStateofLithuania,andwhohavedisgraced
stateauthoritybytheiractions.

NoteveryviolationoftheConstitutionisinitselfagrossviola-
tionof theConstitution;4 whiledecidingwhether theactionsof
thePresidentoftheRepublicgrosslyviolatedtheConstitution,in
eachcaseonemustassessthecontentsofconcreteactionsof
thePresidentoftheRepublicaswellasthecircumstancesoftheir
performance; a breach of the oath of the President of the
Republicis,atthesametime,agrossviolationoftheConstitution,
whileagrossviolationoftheConstitutionis,atthesametime,a
breachoftheoath;bytheactionsofthePresidentoftheRepublic
the Constitution would be grossly violated in cases when the
PresidentoftheRepublichelditsofficeinbadfaith,actednotin
theinterestsoftheNationandthestatebuthispersonalinterests,
thoseof individualpersonsortheirgroups,actedwithpurposes
and in the interests that are incompatible with the Constitution
and laws and with public interests, or knowingly failed to dis-
chargethedutiesestablishedforthePresidentoftheRepublicin
theConstitutionandlaws.Thesaidprovisionsoftheconstitution-

76

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(62)`13

4TheConstitutionalCourt’sconclusionof31March2004.

ИзìàòåðèàëîâРèжñêîéìåжäóíàðîäíîé êîíôåðåíöèè



2.2. The powers of the Seimas and those of the 

Constitutional Court in impeachment proceedings

Only two institutions—the Seimas and the Constitutional
Court—enjoypowersinimpeachmentproceedings.Theprinciple
of separation of state powers, which is entrenched in the
Constitution, inter alia meansthatoncethepowersofaconcrete
institution of state power have been directly established in the
Constitution,oneinstitutionofstatepowermaynottakeoverthe
saidpowersfromanotherstateinstitutionanditmaynottransfer
orwaive them;suchpowersmaynotbeamendedor limitedby
law.

Under Article 74 of the Constitution, the procedure for
impeachment proceedings is established by the Statute of the
Seimas.Thatprovisionof theConstitution impliesthediscretion
oftheSeimastoestablishintheStatuteoftheSeimasastowho
initiates impeachment,howthis isdone,theprocedureforcon-
ducting impeachment, the procedure for adopting a decision
concerningtheremovalofthepersonfromofficeorrevocationof
themandateofaMemberoftheSeimas,etc.

The role of the Constitutional Court in impeachment pro-
ceedingshasundergonechanges.Article74oftheConstitution
expressis verbis consolidatesthegroundsforimpeachment,the
personswhomaybe impeached,and the fact that it isonly the
Seimasthatmay,bya3/5majorityvoteofalltheMembersofthe
Seimas,removefromofficeorrevokethemandateofaMember
oftheSeimas.Thesamearticlealsoprovidesthattheprocedure
forimpeachmentproceedingsisestablishedbytheStatuteofthe
Seimas.

Whileassessingtheconstitutionalprovisionsdesignatedfor
theroleoftheConstitutionalCourtinimpeachmentproceedings,
oneshouldnotethat Item4ofParagraph2ofArticle105ofthe
ConstitutiononlyprovidesthattheConstitutionalCourtpresents
aconclusionwhetherconcreteactionsofMembersoftheSeimas
andstateofficialsagainstwhomanimpeachmentcasehasbeen
institutedareinconflictwiththeConstitution.

Thus, when providing for the procedure for impeachment
proceedings in the Statute of the Seimas, the legislator enjoys
some freedom of discretion. In concrete constitutional justice
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September2012, theConstitutionalCourtsummedupthedoc-
trineformulatedinitsrulingof25May2004andnotedthatoneof
thegroundsestablished inArticle74of theConstitution, under
whichacertainofficial,specifiedinArticle74oftheConstitution,
mayberemovedfromofficeorhismandateofaMemberofthe
Seimasmayberevoked,is“ifittranspiresthatacrimehasbeen
committed”,andheldthefollowing:

–thecommissionofacrimeinitselfdoesnotmeanthatthe
person has at the same time violated the Constitution or
breachedtheoath,orthatthepersoninhisactivitydidnot
followtheConstitution, the interestsof theNationandthe
StateofLithuania,etc.;somecrimesmayevenbeofatype
notdirectlyrelatedwithabreachoftheoathprovidedforin
theConstitutionorwithagrossviolationoftheConstitution;

–itemergesfromtheprovisionsofArticle74andParagraph
2ofArticle56of theConstitutionthat thecrimebywhich
theConstitutionhasnotbeengrosslyviolatedandtheoath
hasnotbeenbreacheddoesnotcausethesameconstitu-
tionallegaleffectsasthecrimebywhichtheConstitutionis
grosslyviolatedortheoathisbreached;

–Paragraph2ofArticle56oftheConstitution,underwhicha
person who has fulfilled punishment imposed by a court
judgement may stand in elections for a Member of the
Seimas,meansthattheConstitutiondoesnotprovidethata
personwhohasbeenremovedfromofficeundertheproce-
dureforimpeachmentproceedingsforthecommissionofa
crimewherebytheConstitutionhasnotbeengrosslyviolated
andtheoathhasnotbeenbreachedmaynotstandinelec-
tions foraMemberof theSeimas;moreover,whilemaking
the aforementioned exception, the Constitution expressis
verbisallowstoelectsuchapersonMemberoftheSeimas.

Thus,thecommissionofacrimeinitselfdoesnotmeanthat
the person has at the same time violated the Constitution or
breachedtheoath,orthatthepersoninhisactivitydidnotfollow
the Constitution, the interests of the Nation and the State of
Lithuania, etc.Somecrimesmayevenbeof a typenotdirectly
relatedwithabreachoftheoathprovidedforintheConstitution
orwithagrossviolationoftheConstitution.5
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5TheConstitutionalCourt'srulingof15April2004.
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Later, in itsactsof2004, theConstitutionalCourtgradually
formulated the doctrinal provisions that exerted essential influ-
enceontheconstitutionalconceptofimpeachmentproceedings
and determined changes in the ordinary legal regulation laid
downintheStatuteoftheSeimas.

Initsconclusionof31March2004,whileinterpretingdiffer-
ent powers of the Seimas and the Constitutional Court in
impeachment proceedings, theConstitutional Court formulated
theessentialprovisionoftheconstitutionaldoctrinetotheeffect
that the Seimas enjoys the powers to decide whether the
PresidentoftheRepublicshouldberemovedfromoffice,butnot
whetherconcreteactionsofthePresidentoftheRepublicarenot
in conflict with the Constitution; during the impeachment pro-
ceedingsattheSeimasonlytheissueoftheconstitutionalliabili-
tyofthePresidentoftheRepublicisdecided,i.e.onlytheissueof
whethertoremovethePresidentoftheRepublicfromofficefora
grossviolationoftheConstitution.TheSeimasmaynotquestion
a conclusion of the Constitutional Court stating that concrete
actionsofthePresidentoftheRepublicareinconflict(orarenot
inconflict)withtheConstitution.TheConstitutionalCourt’scon-
clusion isfinalonthis issue.UndertheConstitution,theSeimas
doesnotenjoyanypowers todecidewhether theconclusionof
the Constitutional Court is grounded and lawful—the legal fact
thattheactionsofthePresidentoftheRepublicareinconflict(or
arenotinconflict)withtheConstitutionisestablishedonlybythe
ConstitutionalCourt.

The Constitutional Court emphasised that in cases when
impeachmentproceedingsareinstitutedagainstthePresidentof
theRepublicforagrossviolationoftheConstitution,theSeimas
hasaduty toapply to theConstitutionalCourt, requesting fora
conclusionwhether theactionsof thePresidentof theRepublic
areinconflictwiththeConstitution.

Initsrulingof15April2004,theConstitutionalCourtformu-
lated a doctrinal provision on the powers of the Seimas in
impeachmentproceedingsandemphasisedthatnostateinstitu-
tionsareallowedtointerferewiththeconstitutionalpowersofthe
Seimastoconductimpeachment,unlessit isprovidedfor inthe
Constitution; impeachmentmay be initiated only at the Seimas
andonlyMembersoftheSeimasmaylaunchanimpeachmentini-
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cases,theConstitutionalCourthasassessedthisfreedomofdis-
cretionintheaspectof itscompliancewiththeConstitutionand
respectivelycorrectedit.Theordinarylegalregulationconsolidat-
edintheStatuteoftheSeimaswascorrectedinviewofthedoc-
trine of impeachment proceedings formulated by the
ConstitutionalCourt.Twoimportantstagesofthedevelopmentof
this legal regulationmay be distinguished: the period between
1999and2004andtheperiodstartingfrom2004.

Initsrulingof11May1999,inwhichoneassessedthearti-
clesoftheStatuteoftheSeimasregulatingtheimpeachmentpro-
ceedings,theConstitutionalCourt,whileinterpretingArticle74of
theConstitution,notedthattheStatuteoftheSeimasmayestab-
lishsuchaprocedureforimpeachmentthattakesaccountofthe
differencesoftheconstitutionalgroundsforimpeachment.Thus,
the Constitutional Court formulated a doctrinal provision to the
effect that different constitutional grounds for impeachment
determine different impeachment proceedings at the Seimas.
Even though this ruling recognised that the provision of Article
259oftheStatuteoftheSeimas,insofarasitwaslimitingtheright
ofaconvictedpersontoparticipateintheimpeachmentproceed-
ings(whentheywereconductedattheSeimas)andtheconstitu-
tionalrightofthatpersontodueprocesswasnotensured,wasin
conflict with Article 74 of the Constitution, however, the
Constitutional Court did not assess a circumstance that in the
course of regulating the impeachment proceedings at the
Seimas,whenthereisaneffectivejudgementofconvictionhand-
eddownbyanordinarycourt, theSeimastakesafinaldecision
withoutaconclusionofConstitutionalCourtwhethertheactions
of such a person are in conflict with the Constitution. Thus,
accordingtothedoctrineformulatedbytheConstitutionalCourt’s
rulingof11May1999,impeachmentproceedingswerepossible
alsowithouttheConstitutionalCourt.Inaddition,inthesamerul-
ingtheConstitutionalCourtdidnotassessthecircumstancethat,
accordingtointeraliaArticle230oftheStatuteoftheSeimas,the
impeachmentproceedingsmaybeinitiatednotonlybyagroupof
1/4of theMembersof theSeimas,butalsobythePresidentof
the Republic, and, in certain cases, by the Judicial Court of
Honour.Thus, the initiative for impeachmentproceedingscould
alsoariseoutsidetheSeimas.
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In thisruling, theConstitutionalCourtreinforcedthesignifi-
canceofaconclusionoftheConstitutionalCourtinimpeachment
proceedingsandemphasised thatsuchaconclusioncannotbe
changedorannulledeitherbyreferendum,orbywayofelections
oranyotherway.

Inthesameruling,theConstitutionalCourtformulatedapro-
vision to the effect that a gross violation of the Constitution is
alongsideabreachoftheoathandnotedthattheSeimas,which
decides whether to remove, according to the procedure for
impeachmentproceedings,apersonfromofficeortorevokehis
mandate of a Member of the Seimas for the commission of a
crime, under theConstitution, bears the responsibility to eluci-
datewhether theConstitutionwasgrosslyviolatedandtheoath
was breached by the commission of the crime.   The
ConstitutionalCourtassessedthecrimesprovidedforinthecrim-
inallawinadifferentfashionfromtheaspectthatthecommission
ofnoteverycrimecanmeanagrossviolationoftheConstitution
and,atthesametime,servethegroundsforimpeachment.Thus,
theConstitutionalCourtindirectlyformulatedadoctrinalprovision
that in every situation it is theConstitutional Court, but not the
Seimas,thatmustassesswhetherbycommittingacrimeaper-
son grossly violated the Constitution and breached the oath.
Thus,theSeimashasadutytoapplytotheConstitutionalCourt
alsoasregardscommissionofacrimeasagroundforimpeach-
ment.EventhoughinthisrulingtheConstitutionalCourtdidnot
assess any corresponding provisions of the Statute of the
Seimas, however, while taking account of the provisions of the
constitutional doctrine, the legislator corrected the respective
provisionsoftheStatuteoftheSeimastotheeffectthattheyno
longer contained the right of the Seimas not to apply to the
ConstitutionalCourtandconductimpeachmentonitsowninthe
situationswheretherewasaneffectivecourt judgementofcon-
viction.

Thus,after theaforesaidamendments to theStatuteof the
Seimashadbeenmadein2004,thesamestatuteprovidedforthe
impeachment proceedings involving the participation of the
ConstitutionalCourt in all situationsof conductingof suchpro-
ceedings.

Inimpeachmentproceedings,itisimportantnotonlytocon-
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tiative. The Constitutional Court drew a conclusion that the
StatuteoftheSeimasmustnotestablishanysuchlegalregulation
totheeffectthatthesubjectsnotprovidedforintheConstitution
enjoythepowersenablingthemtomaketheSeimas initiatethe
impeachmentproceedings,andrecognisedtherespectiveprovi-
sionsof theStatute of theSeimas (Paragraph1 of Article 230)
that had established the right for thePresident of theRepublic
and the Judicial Court of Honour to initiate impeachment pro-
ceedingsasbeinginconflictwiththeConstitution.

TheConstitutionalCourt’srulingof25May2004furtherfor-
mulated inter alia the provisions of impeachment proceedings,
which laid down a duty of Members of the Seimas, when they
werefacingadecisiononimpeachmentagainstapersonandvot-
ingonhisremovalfromoffice,toinvokefirstofalltheConstitution
andtoadoptdecisionsthatareinlinewithit.Apersonwhogross-
ly violated the Constitution and breached the oath should not
evadetheconstitutionalliability—removalfromoffice.6
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6Initsrulingof25May2004,theConstitutionalCourtnotedthat,although
Members of the Seimas, when deciding the issue of removal of the
President of the Republic from office for a gross violation of the
Constitution,orabreachoftheoath,votefreely,stillthisdoesnotmean
thatmembers of the Seimas, when deciding whether to remove the
President of the Republic from office for a gross violation of the
Constitution, or a breach of the oath according to the procedure for
impeachmentproceedings,arenotboundbytheoathoftheMemberof
theSeimastakenbythem,whichobligatestheMemberoftheSeimas
inhisactivitytofollowtheConstitution,theinterestsofthestateandhis
conscience,andnotbeboundbyanymandates.Thefreemandateofa
memberoftheSeimas,whichisentrenchedintheConstitution,maynot
beunderstoodonlyasapermissiontoactatone’sowndiscretion,fol-
lowing only one’s conscience and to ignore the Constitution. The
Constitution implies the notion of discretion and conscience of the
MemberoftheSeimas,accordingtowhichnogapshouldexistbetween
thediscretionoftheMemberoftheSeimasandtheconscienceofthe
MemberoftheSeimasontheonehand,andtherequirementsofthe
Constitution, as well as values entrenched in and protected by the
Constitutionontheotherhand:accordingtotheConstitution,thedis-
cretionoftheMemberoftheSeimasandhisconscienceshouldbeori-
entedtowardstheConstitution,andtheinterestsoftheNationandthe
StateofLithuania.Therefore,anespeciallygreatresponsibilityisborne
bytheSeimas,whichdecideswhethertoremove,accordingtothepro-
cedure for impeachment proceedings, the President of the Republic
fromofficeforagrossviolationoftheConstitutionandabreachofthe
oath: in a democratic state under the rule of law a person, who has
grossly violated the Constitution, or breached the oath, should not
evadetheconstitutionalliability—theremovalfromoffice.
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Article74of theConstitution,againstwhoman impeach-
ment case has been instituted, have grossly violated the
Constitution(takingaccountofthefactthatagrossviola-
tion of the Constitution is also a breach of the oath—to
decide whether such persons have also breached the
oath).Theconclusionof theConstitutionalCourt that the
personhasgrosslyviolatedtheConstitution(andthushas
also breached the oath) is final. No state institution, no
stateofficial,noothersubjectmaychangeorrevokesuch
aconclusionoftheConstitutionalCourt;

– if,while following theConstitution, theSeimashas,under
the procedure for impeachment proceedings, removed a
stateofficialspecifiedinArticle74oftheConstitutionfrom
officeorrevokedhismandateofaMemberoftheSeimas,
thensuchadecisionoftheSeimasisfinal.

Thus, under the Constitution, only the Constitutional Court
hasthepowerstodecidewhetherconcreteactionsofaMember
oftheSeimasagainstwhomanimpeachmentcasehasbeeninsti-
tutedareinconflictwiththeConstitution,orwhetheraMemberof
theSeimashasgrosslyviolatedtheConstitution.Aconstitutional
duty is established for the Constitutional Court to investigate
whether aMember of the Seimas has carried out the concrete
actions specified in the inquiry to the Constitutional Court and
assesswhetherthoseactionsareinconflictwiththeConstitution,
orwhethertheConstitutionhasbeengrosslyviolated.Whileinves-
tigatingwhethertheconcreteactionsofaMemberoftheSeimas,
whicharespecifiedintheinquiryoftheSeimas,areinconflictwith
theConstitution,orwhethertheConstitutionhasbeengrosslyvio-
lated,theConstitutionalCourtinvestigatesandassessesboththe
evidence provided to the Constitutional Court along with the
inquirytotheConstitutionalCourtaswellasalltheotherevidence
obtained in the course of the consideration of the case at the
ConstitutionalCourt,whichconfirmsordeniesthattheMemberof
theSeimashasperformed theconcreteactionsspecified in the
inquiry, orwhich confirms or denies that the said actions are in
conflictwith theConstitutionand that theConstitutionhasbeen
grosslyviolated.

Thus, the Constitution assigns different functions to the
SeimasandtheConstitutionalCourtinimpeachmentproceedings
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solidate thepowersof a constitutional court, but also to create
conditionsforconstitutionalcourtsforefficientimplementationof
such theirpowers.TheConstitutionalCourtofLithuania,having
receivedanapplication from theSeimas,mayproperlyprepare
theproceedingsandthetimelimitfordrawingsuchaconclusion,
differentlyfromthesituationswhenconclusionsmustbeadopted
regarding violations of the election lawsduring the elections of
theSeimasorthePresidentoftheRepublic,isnotstrictlylimited.7

Initsconclusionof27October2010,theConstitutionalCourt
summedupthedoctrineformulatedbyitinrelationtothepowers
oftheSeimasandtheConstitutionalCourtinimpeachmentpro-
ceedingsandpointedoutthefollowing:

– under the Constitution, two institutions of state power
enjoy powers in impeachment proceedings, i.e. the
SeimasandtheConstitutionalCourt.Eachoftheseinstitu-
tions of state power, under theConstitution, is assigned
the powers that are in line with their functions during
impeachment procedure: an impeachment casemay be
institutedonlyuponproposal(initiative)ofMembersofthe
Seimas;aconclusionastowhetherconcreteactionsofthe
person against whom an impeachment case has been
institutedareinconflictwiththeConstitutionispresented
by the Constitutional Court; in case the Constitutional
Court concludes that the person against whom an
impeachmentcasehasbeeninstitutedhasgrosslyviolat-
edtheConstitution,theSeimasmayremovesuchaperson
fromofficeormayrevokehismandateofaMemberofthe
Seimas by not less than a 3/5 majority vote of all the
MembersoftheSeimas;

–under theConstitution, only theConstitutionalCourt has
the powers to decide whether the persons indicated in
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7  In this context, one should mention a situation of the Romania’s
ConstitutionalCourt,when,on5July2012,theRomanianParliament
wasconvenedinanextraordinarysessiontodeliberateonaproposal
for the suspension from office of the President of Romania. The
ConstitutionalCourtwasaskedbyParliament togivea consultative
opinion within 24 hours. It is noteworthy that, according to the
Romanianlegalregulationonsuspensionproceedings,thefinaldeci-
siononremovalofthePresidentfromofficeisadoptedbyreferendum
(Opinion no. 685/2012, the European Commission for Democracy
throughLaw(VeniceCommission)).
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ConventionfortheProtectionofHumanRightsandFundamental
Freedoms(hereinafter—theConvention).Thedoctrineformulat-
edinthisrulingwassubsequentlydevelopedintheConstitutional
Courtrulingof5September2012whichalsoformulatedthecon-
stitutionaldoctrineonhowtheintersectionofthejurisprudences
thathasoccurredinthisareamustbesolved.

WhileelucidatingtheConstitutionalCourt’sjurisprudenceon
therightsprotectedbytheConstitutionandtheConvention,the
issue of compatibility of the jurisprudence of theConstitutional
CourtandthatoftheEuropeanCourtofHumanRightscomesinto
being.

ItneedstobenotedthatthelawoftheConventionhasgreat
significanceforthejurisprudenceoftheConstitutionalCourt.The
ConstitutionalCourthasformulatedthedoctrineof international
treatiesasa legalsource,whichhasbeengraduallydeveloped,
with certain elements of this doctrine being specified in more
accuratedetail,ithasheldthattheinternationaltreatiesratifiedby
theSeimasacquirethepowerofthelaw10 Whileconstruingthis
doctrinal provision, in its ruling of 14 March 2006, the
ConstitutionalCourt held that in caseswhennational legal acts
(inter alia lawsorconstitutional laws)establish the legal regula-
tion which competes with that established in an international
treaty,thentheinternationaltreatyistobeapplied.

The powers of the Constitutional Court and the European
Court of Human Rights essentially differ, but the fact that the
EuropeanCourtofHumanRightstreatstheperson’srightspro-
tectedby theConventionascertainvalues,whicharealsopro-
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andestablishesthecorrespondingpowersnecessaryfor imple-
mentingthosefunctions.

Differentchosenconstitutional impeachmentmodelsdeter-
minedifferentproceedingsofthisconstitutionalsanctionanddif-
ferentpowersoftheinstitutions—parliamentsand(constitutional)
courts.However,theimportantthingisfindingabalancebetween
impeachmentasaprocessofpoliticalnatureanditslegalassess-
ment8.

3.Impeachmentasanintegratedinstitute
ofelectionlaw.Intersectionofthe
jurisprudences.

In the doctrine formulated by the Constitutional Court the
constitutional institutesof impeachment, theoathand theelec-
toral right are assessed as closely interrelated and integrated,
therefore, thechangeofanyof theelementsof these institutes
wouldresult inthechangeofthecontentsofotherrelatedinsti-
tutes.

TheConstitutionalCourt rulingof25May20049 formulated
theconstitutionaldoctrineonthesubjectiverightofapersonto
standinelections,andtheprohibitiontostandinelectionsfora
personwhowasremovedfromhisofficeasaresultofimpeach-
ment proceedings for the President of the Republic (or for a
MemberoftheSeimas).Thisdoctrineisespecially importantas
regards thedevelopmentof theconstitutionaldoctrineonelec-
tions,aswellasregardselucidationoftheimperativesofguaran-
teesofaperson’selectoralrightarisingfromtheprovisionsofthe
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10Inter alia theConstitutionalCourt’s conclusionof24 January1995,
therulingof17October1995,thedecisionsof25April2002,7April
2004.
TheConventionisapplieddirectlyinLithuania’slaw,Whileconstruing
therelationshipbetweenaratifiedinternationaltreatyandalaw,inits
decisionof25April2002,theConstitutionalCourtheldthat,underthe
Constitution (Paragraph 1 of Article 105), the Constitutional Court
considersandadoptsrulingsconcerningtheconformityoflawsofthe
RepublicofLithuaniaandlegalactsadoptedbytheSeimaswiththe
Constitution of the Republic of Lithuania. Thus, under the
Constitution,theConstitutionalCourtdoesnotconsidertheconformi-
tyofalawwithalegalacthavingthepowerofthelaw.
TheConstitutionalCourtmaynotbeviewedasaneffectivelegalrem-
edyintermsofArticle13oftheConvention.

8Asmentionedbefore,insomestatesitistheConstitutionalCourt,but
not theparliament, thatmakesa finaldecisionon the impeachment
issue.Inthiscontext,oneistomentionadecisionoftheConstitutional
CourtofSouthKorea,when,inMarch2004,theNationalAssemblyof
SouthKoreaimpeachedPresidentRohMoo-hyunandbroughtabout
animmediatesuspensionofthepresidency,buttwomonthslaterthe
ConstitutionalCourtofKorea restored thestatusquobydismissing
theimpeachmentandreinstatingthePresident.(Lee,Youngjae.Law,
Politics,andImpeachment:TheImpeachmentofRohMoo-hyunfrom
aComparativeConstitutionalPerspective// The American Journal of
Comparative Law,Vol.53,No.2(Spring,2005),pp.403-432).

9TheConstitutionalCourt’srulingof25May2004.
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The different weighing of the values defended by the
EuropeanCourtofHumanRightsandtheConstitutionalCourtas
well as thedifferent treatmentof theguaranteesof thepassive
electoralrightofthepersontobeelectedasamemberoftheleg-
islativeinstitution(Seimas)becameanobjectoftheintersection
ofthejurisprudences.

While construing theprovisionsof inter alia Paragraph2 of
Article34andParagraph1ofArticle78oftheConstitution,inits
rulingof25May2004theConstitutionalCourtinteraliaheldthat,
under the Constitution, a person who has been removed from
officeorwhosemandateof aMemberof theSeimashasbeen
revokedaccording to theprocedure for impeachmentproceed-
ingsforabreachoftheoath,agrossviolationoftheConstitution,
oracrimethatalsogrosslyviolatestheConstitutionandbreach-
es theoath,mayneverbeelectedPresidentof theRepublic. In
the said ruling the Constitutional Court also construed the
essence of the constitutional institute of impeachment and its
relationwiththeimplementationoftheperson’spassiveelectoral
rightinteraliatobeelectedasamemberoftheparliament.

Differently from what has been established by the
Constitutional Court in its doctrine of limitation of the person’s
right to stand for  elections in the judgment the of the Grand
Chamber of the European Court of Human Rights Paksas v.

Lithuania, the European Court of Human Rights held that with
regardtothepermanentandirreversiblenatureoftheapplicant’s
disqualification from holding parliamentary office, the Court
found this restrictiondisproportionate,and thusconcluded that
therehadbeenaviolationofArticle3ofProtocolNo.113.Before
reachingsuchaconclusion,theEuropeanCourtofHumanRights
hadassessedvariouscircumstancesrelatingtothecaseand inter

alia observedthatArticle3ofProtocolNo.1appliesonlytothe
electionofthe“legislature”;takingintoconsiderationtheconsti-
tutionalorderofLithuania,nodoubtsareraisedastotheapplica-
bilityofArticle3ofProtocolNo.1toelectionsofMembersofthe
Seimas.
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tectedbytheConstitution,andthattheConstitutionalCourt,while
decidingonthecomplianceofthelegalactswiththeactsofhigh-
erpowerand,firstofall,withtheConstitution,interaliaconstrues
theprovisionsof theConstitutiondesignedfor theprotectionof
those values,makes the jurisprudences of these courts signifi-
canttobothoftheseinstitutionsinthecourseofdealingwiththe
issuesattributedtotheircompetence.

When analysing the Constitutional Court’s jurisprudence
devoted to the rights protected by the Constitution and the
Convention,interaliatheguaranteesoftherightsofapersonto
be elected to a legislative institution, one has to deal with an
importantquestionof compatibilityof the jurisprudencesof the
Constitutional Court and the EuropeanCourt of HumanRights.
Theintersectionofthejurisprudencesispossiblewherethesame
legalacts,theapplicationofwhichhasledtotheviolationofthe
person’s rights that fallunder theprotectionof theConvention,
areassessedbytheConstitutionalCourtandtheEuropeanCourt
ofHumanRightsinadifferentway.After,on6January2011,the
EuropeanCourtofHumanRightshadhandeddownthejudgment
inthecaseofPaksas v. Lithuania11,whereinLithuaniawasrecog-
nisedashavingviolatedthehumanrightsprotectedbytheprovi-
sionsofArticle3ofProtocolNo.1of theConvention, the inter-
section of the jurisprudences of the EuropeanCourt of Human
Rightsand theConstitutionalCourthasno longerbeenonlyan
objectoftheoreticaldiscussions.12
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13Article 3 of Protocol No. 1 provides: “TheHighContracting Parties
undertaketoholdfreeelectionsatreasonableintervalsbysecretbal-
lot,underconditionswhichwillensurethefreeexpressionoftheopin-
ionofthepeopleinthechoiceofthelegislature”.

11In the judgmentPaksas v. Lithuania of6 January2011(Application
No.34932/04),theGrandChamberoftheEuropeanCourtofHuman
Rights inter alia recognisedthattheapplicant’sdisqualificationfrom
standingforelectiontotheSeimasconstitutedaviolationofArticle3
ofProtocolNo.1.
It needs to be noted that in this judgment the judge J. P. Costa
expressed a dissenting opinion, whichwas joined by the judgesN.
TsotsoriaandA.Baka.

12 The intersection of the jurisprudences of the European Court of
HumanRightsandtheConstitutionalCourtcouldalsosubsumesuch
asituationthatoccurredaftertheEuropeanCourtofHumanRights,
on27July2004,handeddownthejudgmentSidabrasandDž iautas v.
Lithuania (Application Nos. 55480/00, 59330/00) and, on 7 April
2005—the judgment Rainys and Gasparavičius v. Lithuania
(ApplicationNos.70665/0,74345/01).IntheConstitutionalCourtrul-
ingof8May2000certainguaranteesoftheperson’srightsaretreat-
edinadifferentmannerifcomparedtotheaforesaidjudgmentsofthe
EuropeanCourtofHumanRights.
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defendedbytheConvention),aswellasthedifferentprioritisation
of one of these values has determined the intersection of the
jurisprudences.

A considerable number of questions has been raised as a
result of the intersectionof the jurisprudencesof theEuropean
Court ofHumanRights and theConstitutionalCourt, a solution
regardingwhichshouldbereachedbysearching for themeans
forharmonising,withoutdenyingtheprincipleofthesupremacy
oftheConstitution.Thedifferentassessmentoftheprovisionsof
thelegalactsoftheEuropeanCourtofHumanRightswithregard
totheircompliancewiththeConventionshouldnotberegarded
as such an essential circumstance that could lead to possible
repeatedreviewofsuchlegalactattheConstitutionalCourt.

In its ruling of 5 September 2012, theConstitutional Court
construed the aforesaid intersection of the jurisprudences and
formulated the respective doctrine14.The Constitutional Court
inter alia  noted that the constitutional provision underwhich a
person whose mandate of a Member of the Seimas has been
revoked under procedure for impeachment proceedings for a
grossviolationoftheConstitutionandabreachoftheoath,alsoa
person who has been removed under procedure for impeach-
mentproceedingsinter alia fromtheofficeofthePresidentofthe
Republic,foragrossviolationoftheConstitutionandabreachof
the oath, may never stand in elections for a Member of the
Seimasisanimplicitoneandstemsfromtheoverallconstitution-
allegalregulation, inter alia fromtheconstitutionalinstituteofthe
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TheEuropeanCourtofHumanRights,whenconstruing the
formulation“thefreeexpressionoftheopinionofthepeopleinthe
choice of the legislature” of Article 3 of ProtocolNo. 1, drew a
conclusion that “the decision to bar a senior official who has
provedunfitforofficefromeverbeingamemberofparliamentin
futureisaboveallamatterforvoters,whohavetheopportunityto
chooseatthepollswhethertorenewtheirtrustinthepersoncon-
cerned”.

Thus,inassessingthebalanceandintersectionofvalues—a
self-protectionmechanismofdemocracy,bymeansofwhichone
seekstoexcludefromthelegislatureanyseniorofficialswhohave
committedgrossviolationsoftheConstitutionorbreachedtheir
constitutionaloath(torestricttherightofsuchofficialstopartici-
pate in legislation for an indefinite period of time), on the one
hand,andthefreedomofexpressionoftheopinionofthepeople
inthechoiceofthelegislature,ontheother—theEuropeanCourt
ofHumanRightsgaveprioritytothefreedomofexpressionofthe
opinionofthepeopleinthechoiceofthelegislature.Theabsolute
restriction(theconstitutionallygroundednon-establishmentofa
certain time-limitaswellasofanypossibilityof reviewing it) for
the person (state official) who has grossly violated the
Constitutionorhasbreachedhisconstitutionaloathtostandfor
electionasamemberoftheSeimas,evenbytakingintoaccount
thepoliticalcontextofthestate(Lithuania),wasassessedbythe
EuropeanCourtofHumanRightsasdisproportionateandconsti-
tutingaviolationof theperson’s right tostand forelectionasa
memberof the legislative institution (Seimas),which is guaran-
teedinArticle3ofProtocolNo.1.

When assessing the aforementioned constitutional values,
differently from the European Court of Human Rights, the
ConstitutionalCourt,initsrulingof25May2004,gaveprioritynot
totherightofthepersonwhohasgrosslyviolatedtheConstitution
orhasbreachedhisconstitutionaloathtostandforelectiontothe
legislative institution, but to the self-protection mechanism of
democracy, i.e. to the safeguarding of democratic order, as a
legitimateandconstitutionallydefendedobjective.

Thus,onecandrawaconclusionthatthedifferentweighing
of the constitutional values by the European Court of Human
Rights and the Constitutional Court (the values that are also
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14ThisdoctrinewasdevelopedwhentheConstitutionalCourtintherul-
ingof5September2012consideredwhethertheLawonAmending
Article2oftheLawonElectionstotheSeimas,whichallowedaper-
sontostandinelectionsforaMemberoftheSeimasafterfouryears
have elapsed after he was impeached, was not in conflict with the
Constitution.Thesaidlawwasadoptedwhilereactingtothejudgment
oftheGrandChamberoftheEuropeanCourtofHumanRightsinthe
caseofPaksas v. Lithuania of6January2011,wherein,asmentioned
before,thepermanentandirreversibleprohibitionforaperson,who
was removed from office in accordance with the procedure for
impeachment proceedings for a gross violation of the Constitution
and a breach of the oath, to stand in elections to the Seimas was
recognised disproportionate and violating the right, entrenched in
Article3ofProtocolNo.1oftheConvention,tostandasacandidate
forthelegislature.Inthejudgmentitwasnotedthattheaforesaidpro-
hibitionissetinconstitutionalstone.

ИзìàòåðèàëîâРèжñêîéìåжäóíàðîäíîé êîíôåðåíöèè



ofsuchaninternationaltreatydonothaveprioritywithregardto
theirapplication.

TheConstitutionalCourtalsowasdecidingtheissuewhether
ajudgmentoftheEuropeanCourtofHumanRightsinitselfmay
serveas theconstitutionalgrounds for reinterpretation (correc-
tion) of the official constitutional doctrine (provisions thereof).
Having assessed the doctrine of reinterpretation of the
Constitutionthatititselfhasformulated,theConstitutionalCourt
emphasised that it may be possible to deviate from the
ConstitutionalCourtprecedentscreatedwhileadoptingdecisions
incasesofconstitutionaljusticeandnewprecedentsmaybecre-
atedonlyinthecaseswhenitisunavoidablyandobjectivelynec-
essary,constitutionallygroundedandreasoned; it is impossible
andconstitutionally impermissibletoreinterprettheofficialcon-
stitutionaldoctrine(provisionsthereof)sothattheofficialconsti-
tutionaldoctrinewouldbecorrected,ifbydoingsothesystemof
valuesentrenchedintheConstitutionischanged,theprotection
guaranteesofthesupremacyoftheConstitutioninthelegalsys-
temarereducedandtheconceptoftheConstitutionasasingle
actandharmonioussystemisdenied.

TheConstitutionalCourtemphasisedtheintegrityofthecon-
stitutionalinstitutesofimpeachment,theoathandelectoralright
aswellasthefactthatthechangeofanyelementoftheseinsti-
tuteswould result in thechangeof thecontentofother related
institutes, i.e. the systemof valuesentrenched inall aforemen-
tioned constitutional institutes would be changed. The
Constitutional Court also drew a conclusion that, in itself, the
judgmentoftheEuropeanCourtofHumanRightsmaynotserve
astheconstitutionalbasisforreinterpretation(correction)ofthe
officialconstitutionaldoctrine(provisionsthereof)ifsuchreinter-
pretation, in the absenceof corresponding amendments to the
Constitution,changed theoverallconstitutional regulation (inter

alia the integrity of the constitutional institutes—impeachment,
the oath and electoral right) in essence, also if it disturbed the
systemof the valuesentrenched in theConstitution anddimin-
ished the guarantees of protection of the superiority of the
Constitutioninthelegalsystem.

In its ruling of 5 September 2012, theConstitutional Court
alsoheldthatrespecttointernationallaw,i.e.theobservanceof
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oath,entrenchedininter alia Article59oftheConstitution,aswell
asfromtheinstituteofimpeachmententrenchedinArticle74of
the Constitution; such a person could not take the oath to be
faithfultotheRepublicofLithuaniaandacquiretherightsofarep-
resentativeoftheNation.

TheConstitutionalCourtinterpretedthesaidjudgmentofthe
EuropeanCourtofHumanRightsasmeaningthattheprovisions
ofArticle 3 of ProtocolNo. 1 of theConvention insofar as they
imply the internationalobligationof theRepublicofLithuania to
guaranteetherightofaperson,whosemandateofaMemberof
theSeimashasbeenrevokedunderprocedureforimpeachment
proceedingsforagrossviolationoftheConstitutionandabreach
oftheoath,aswellasapersonwhohasbeenremovedunderpro-
cedureforimpeachmentproceedingsforagrossviolationofthe
Constitutionandabreachoftheoathinter alia fromtheofficeof
thePresidentoftheRepublic,tostandinelectionsforaMember
of the Seimas, are incompatible with the provisions of the
Constitution,inter alia theprovisionsofParagraph2ofArticle59
andArticle74thereof.

TheConstitutionalCourtemphasisedthatthesystemofthe
protection of human rights of theConvention is subsidiarywith
regard to the national legal systems and held that the main
responsibilityforeffectiveimplementationoftheConventionand
protocols thereto falls upon the states, the parties to the
Convention and protocols thereto, therefore, they enjoy broad
discretion tochoose thewaysandmeasures for theapplication
and implementation of the Convention and protocols thereto,
inter alia the execution of judgments of the European Court of
HumanRights.However,suchdiscretion is limitedby thepecu-
liarities(relatedtotheestablishedsystemofharmonisationofthe
national(domestic)andinternationallaw)ofthelegalsystemsof
thestates, inter alia theirconstitutions,aswellasbythecharac-
ter of the human rights and freedoms guaranteed under the
Conventionandprotocolsthereto.

TheConstitutional Court, while construing the power of an
international treaty ratifiedby theSeimas in thesystemof legal
sources, emphasised that in cases when the legal regulation
entrenchedinaninternationaltreatyratifiedbytheSeimascom-
peteswiththeoneestablishedintheConstitution,theprovisions
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Differentchosenconstitutional impeachmentmodelsdeter-
minedifferentproceedingsoftheconstitutionalsanctionanddif-
ferentpowersof the institutions—parliamentsandconstitutional
courts.InLithuaniaonlytheSeimasandtheConstitutionalCourt,
enjoy powers in impeachment proceedings. While the
Constitutionassignsdifferentfunctionstotheparliamentandthe
ConstitutionalCourtinimpeachmentproceedingsandestablish-
esthecorrespondingpowersnecessaryfor implementingthose
functions, however, the important thing is finding a balance
between impeachment as a process of political nature and its
legalassessment.

WhileelucidatingtheConstitutionalCourt’sjurisprudenceon
theprotectionoftherightsprotectedbytheConstitutionandthe
Conventionintheaspectofthegrounds,process,andtheafter-
math of the impeachment, the issue of the compatibility of the
jurisprudence of the Constitutional Court and that of the
EuropeanCourtofHumanRightshastobeevaluated.

Т. Бирмонтиене

Судüÿ Конституционного Суда Литвы 

Кîíсòèòуцèîííàякîíцåпцèяèìпèчìåíòà:
ðîëьКîíсòèòуцèîííîгîÑуäà

Рåçюìå

Êîíñòèòóöèè äåìîêðàòèчåñêèх ãîñóäàðñòâ îòíîñÿòñÿ ê
ïðîöåäóðåèìïèчìåíòàêàêêîñîбîìóïðîöåññó,êîãäàðåшà-
åòñÿ âîïðîñ êîíñòèòóöèîííîé îòâåòñòâåííîñòè âûñшåãî
äîëжíîñòíîãî ëèöà ãîñóäàðñòâà. Âûäåëÿюò òðè îñíîâíûå
ìîäåëèèìïèчìåíòàâзàâèñèìîñòèîòôîðìûèñòåïåíèóчà-
ñòèÿâíåìÊîíñòèòóöèîííîãîСóäà.

ÂñóäåбíîéïðàêòèêåÊîíñòèòóöèîííîãîСóäàЛèòîâñêîé
Рåñïóбëèêè ðàñêðûòû ðàзëèчíûå àñïåêòû êîíñòèòóöèîííîé
êîíöåïöèè ïðîöåññà èìïèчìåíòà. Âûäåëÿюòñÿ òðè êîíñòè-
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internationalobligationsundertakenofitsownfreewill,respectto
theuniversallyrecognisedprinciplesofinternationallaw(aswell
as theprinciplepacta sunt servanda)area legal traditionanda
constitutional principle of the restored independent State of
Lithuania. The Republic of Lithuaniamust follow the universally
recognised principles and norms of international law inter alia

under Paragraph 1 of Article 135 of the Constitution. From
Paragraph1ofArticle135oftheConstitutionadutyarisesforthe
Republicof Lithuania to remove theaforesaid incompatibility of
theprovisionsofArticle3ofProtocolNo.1oftheConventionwith
theConstitution,interaliatheprovisionsofParagraph2ofArticle
59andArticle74thereof.Whiletakingaccountofthefactthat,as
mentionedbefore,thelegalsystemofLithuaniaisgroundedupon
theprincipleofsuperiorityoftheConstitution,theadoptionofthe
correspondingamendment(s)totheConstitutioninthissituation
istheonlywaytoremovethisincompatibility.

Thus,theConstitutionalCourtreachedaconclusionthatinthis
case theonlyway to reach thecompatibilityof theboth jurispru-
dencesisamendingtheConstitution,whichwouldensureaproper
implementationoftheundertakeninternationalobligations.

Conclusion
Theconstitutionsofdemocraticstatestreatimpeachmentas

aspecialprocedure,wheretheissueoftheconstitutionalliability
ofthehigheststateofficialisbeingdecided,however,thechosen
impeachmentmodelsaredifferentandthespecificcharacterof
these models is determined by the role of the constitutional
courtsinimpeachment.

Various aspects of the constitutional concept of impeach-
ment have been disclosed in the jurisprudence of the
Constitutional Court of the Republic of Lithuania. The
ConstitutionalCourthasconstruedthelegalconceptofimpeach-
mentwhilefirstofallinterpretingtheprovisionsofArticle74ofthe
Constitution.Threeconstitutionalgrounds for impeachmentare
distinguished: a gross violation of theConstitution, a breach of
theoath,orwhenittranspiresthatacrimehasbeencommitted.
The constitutional institute of impeachment is also interrelated
andintegratedwithotherimportantconstitutionalinstitutessuch
astheoathandtheelectoralrights.
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Судüÿ Конституционного Суда Уêраины, 

êандидат юридичесêих науê,

заслуженный юрист Уêраины

Íåкîòîðыåпðîбëåìыçàùèòыèíòåðåсîâ
фèçèчåскîгîëèцàпðèпðîâåäåíèèфîòî-,
кèíî-,òåëå-âèäåîсъåìîкâкîíòåксòå

òðåбîâàíèéìåæäуíàðîäíыхíîðìàòèâíî-
пðàâîâыхàкòîâ,укðàèíскîгîèðîссèéскîгî

çàкîíîäàòåëьсòâà

В статüе ïодниìаютсÿ воïросы защиты интересов физи-

чесêого лица с учетоì стреìителüного развитиÿ техничесêих

средств сáора, оáраáотêи, хранениÿ, расïространениÿ и

иного исïолüзованиÿ инфорìации о личности (фото-‚ êино-‚

теле-, видеосъеìêа, иные средства) независиìо от его воли.

Аêцентируетсÿ вниìание на неоáходиìости созданиÿ ïраво-

вого ìеханизìа восстановлениÿ ïрав физичесêого лица в

случаÿх ïроизволüного вìешателüства в его личную или

сеìейную жизнü.

Ключевые слова: сáор, оáраáотêа, хранение, расïро-

странение и иное исïолüзование инфорìации; вìешателü-

ство в личную или сеìейную жизнü; интересы физичес-êого

лица. 

ÃåíåðàëьíàÿАññàìбëåÿООНïðîâîзãëàñèëàïîëîжåíèÿ
Âñåîбщåéäåêëàðàöèèïðàâчåëîâåêàâêàчåñòâåâàжíåéшèх
зàäàч,êâûïîëíåíèюêîòîðûхäîëжíûñòðåìèòьñÿâñåíàðîäû
èãîñóäàðñòâàñòåì,чòîбûêàжäûéчåëîâåêèêàжäûéîðãàí
îбщåñòâà, îïèðàÿñь íà äàííóю Дåêëàðàöèю, ñòðåìèëèñь
ïóòåì ïðîñâåщåíèÿ è îбðàзîâàíèÿ ñïîñîбñòâîâàòь óâàжå-

òóöèîííûх îñíîâàíèÿ äëÿ èìïèчìåíòà: ãðóбîå íàðóшåíèå
Êîíñòèòóöèè èëè ïðèñÿãè, à òàêжå ñëóчàé âûÿâëåíèÿôàêòà
ñîâåðшåíèÿ ïðåñòóïëåíèÿ. Êîíñòèòóöèîííûé èíñòèòóò
èìïèчìåíòàòåñíîâзàèìîñâÿзàíñäðóãèìèâàжíûìèêîíñòè-
òóöèîííûìèèíñòèòóòàìè,òàêèìèêàêïðèñÿãàèèзбèðàòåëь-
íîåïðàâî.

ÂЛèòâåòîëьêîСåéìèÊîíñòèòóöèîííûéСóäèìåюòïîë-
íîìîчèÿâïðîöåññåèìïèчìåíòà.Оäíàêîâàжíîíàéòèбàëàíñ
ìåжäóïîëèòèчåñêîéïðèðîäîéäàííîãîïðîöåññàèåãîïðà-
âîâîéîöåíêîé.

ТîëêóÿñóäåбíóюïðàêòèêóÊîíñòèòóöèîííîãîСóäàâäåëå
зàщèòû ïðàâ, зàщèщàåìûх Êîíñòèòóöèåé è Êîíâåíöèåé â
àñïåêòå îñíîâàíèé, ïðîöåññà è ïîñëåäñòâèé ïðîöåññà
èìïèчìåíòà, âîïðîñ ñîâìåñòèìîñòè ñóäåбíîé ïðàêòèêè
ÊîíñòèòóöèîííîãîСóäàèЕâðîïåéñêîãîñóäàïîïðàâàìчåëî-
âåêàäîëжåíбûòьäîëжíûìîбðàзîìâзâåшåíèîöåíåí.
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Âòîжåâðåìÿ,êîãäàâîñíîâåïðîбëåìûëåжèòíåíåäî-
ñòàòîчíàÿÿñíîñòьíîðìû,îбъåêòèâíîäîïóñêàющàÿâîзìîж-
íîñòь íåîäíîзíàчíûх òîëêîâàíèé, à íåâåðíîå ïîíèìàíèå
ñîâåðшåííî îïðåäåëåííîãî ñìûñëà ôîðìèðóющèх эòó
íîðìó ïîíÿòèé, äîñòàòîчíî îãðàíèчèòьñÿ ñîîòâåòñòâóющèì
àíàëèзîìïîíÿòèéíîãîàïïàðàòà.

Êàê ïîêàзûâàåò ïðàêòèêà, ïðîбëåìàíåâåðíîãî ïîíèìà-
íèÿ ñìûñëà èñïîëьзóåìîãî ïðè êîíñòðóèðîâàíèè ïðàâîâîé
íîðìûïîíÿòèÿ íå âñåãäà ñâÿзàíà ñ íåäîñòàòîчíîéîбðàзî-
âàííîñòью, íèзêèì óðîâíåì эðóäèöèè èëè бàíàëьíîé íåðà-
зóìíîñòью îшèбàющåãîñÿ. Зàчàñòóю èñòîчíèê ïðîбëåìû
âñå-òàêèбîëååîбъåêòèâåí.Иîбíàðóжèâàåòñÿîíâîâñåâîз-
ìîжíûх ïîñëåäñòâèÿх чðåзâûчàéíî âûñîêîé äèíàìèêè ðàз-
âèòèÿ ñîâðåìåííîãî ìèðà, ïîñòîÿííî ïîðîжäàющåãî íå
òîëьêîíîâûåñìûñëûóжåêàзàëîñьбûóñòîÿâшèхñÿïîíÿòèé,
íîèíîâûåïîíÿòèÿ,ôîðìèðóющèåэòèñìûñëû,êàêэòîïðî-
èñхîäèò,íàïðèìåð,âñôåðåèíôîðìàöèîííûхòåхíîëîãèé.

Ещåñîâñåìíåäàâíîèíôîðìàöèÿêàêïðåäìåòïðàâîâî-
ãî ðåãóëèðîâàíèÿ âîîбщå ìàëî êîãî èíòåðåñîâàëà. И îбъ-
ÿñíÿëîñь эòî, êîíåчíî, âîâñå íå  îòñóòñòâèåì îбъåêòèâíî
ñâÿзàííûх èìåííî ñ èíôîðìàöèåé îòíîшåíèé, èìåющèх
âûñîêóюîбщåñòâåííóюàêòóàëьíîñòь.

Дàжå ÿзûê âîзíèê ïðåжäå âñåãî èìåííî êàê ñðåäñòâî
ãîëîñîâîãîñîîбщåíèÿèíôîðìàöèè.

Иñòîðèÿ ãîñóäàðñòâåííîé ëèбî èíîé чðåзâûчàéíî âàж-
íîé äëÿ чåëîâåêà òàéíû – ëèчíîé èëè ñåìåéíîé - ñòîëьжå
äðåâíÿÿ, ñêîëь äðåâíèìè ÿâëÿюòñÿ ñîîòâåòñòâóющèå îòíî-
шåíèÿ, ñâÿзàííûå ñ ñóщåñòâîâàíèåì чåëîâåчåñêîãî îб-
щåñòâà.

Тàéíà–эòîíàèбîëååðàäèêàëьíàÿðàзíîâèäíîñòьôîðì
îïðåäåëåííûхñèñòåìîãðàíèчåíèéïîîòíîшåíèюêêîíêðåò-
íîéèíôîðìàöèè.

Â òåчåíèå äîâîëьíî äëèòåëьíîãî âðåìåíè ÿñíîñòь
ïîäîбíîãîðàäèêàëèзìàâîñïðèíèìàëàñьêàêäîñòàòîчíàÿ,â
òîì чèñëå è äëÿ ñîîòâåòñòâóющåãî íîðìàòèâíî-ïðàâîâîãî
ðåãóëèðîâàíèÿ.

Сòîëьжåîчåâèäíîéäëèòåëьíîåâðåìÿâîñïðèíèìàëàñьè
èíôîðìàöèÿ â åå ïîäëåжàщèх îбъåêòèâèзàöèè ôîðìàх. Их
îñîбåííîñòè ñîñòîÿò â òîì, чòî ñóщåñòâåííûх òðóäíîñòåé ñ

íèю ïðîâîзãëàшåííûх ïðàâ è ñâîбîä è îбåñïåчåíèю ïóòåì
íàöèîíàëьíûх è ìåжäóíàðîäíûх ïðîãðåññèâíûх ìåðîïðèÿ-
òèéèхâñåîбщåãîèэôôåêòèâíîãîïðèзíàíèÿèîñóщåñòâëå-
íèÿñðåäèíàðîäîâãîñóäàðñòâ–чëåíîâОðãàíèзàöèèèòåð-
ðèòîðèé,íàхîäÿщèхñÿïîäèхюðèñäèêöèåé.

Оñíîâîïîëàãàющèì ïðèíöèïîì âûïîëíåíèÿ эòèх зàäàч
ÿâëÿåòñÿ ïðèíöèï, ñîãëàñíî êîòîðîìó ïðè îñóщåñòâëåíèè
ñâîèх ïðàâ è ñâîбîä êàжäûé чåëîâåê äîëжåí ïîäâåðãàòьñÿ
òîëьêî òåì îãðàíèчåíèÿì, êîòîðûå óñòàíîâëåíû зàêîíîì
èñêëючèòåëьíîñöåëьюîбåñïåчåíèÿäîëжíîãîïðèзíàíèÿè
óâàжåíèÿ ïðàâ è ñâîбîä äðóãèх ëюäåé è óäîâëåòâîðåíèÿ
ñïðàâåäëèâûхòðåбîâàíèéìîðàëè,îбщåñòâåííîãîïîðÿäêàè
îбщåãîбëàãîñîñòîÿíèÿâäåìîêðàòèчåñêîìîбщåñòâå[1,97].

Пîñóòè,èìåííîэòîòïðèíöèïëåжèòâîñíîâåêàêìåжäó-
íàðîäíîãîïðàâà,òàêèïðàâàëюбîãîñîâðåìåííîãîäåìîêðà-
òèчåñêîãî ãîñóäàðñòâà. Â чàñòíîñòè, эòî ñëåäóåò è èз
Êîíâåíöèèîзàщèòåïðàâчåëîâåêàèîñíîâíûхñâîбîä[2,273].

Âêàчåñòâåãàðàíòèèïðàêòèчåñêîéðåàëèзàöèèâûшåóêà-
зàííîãîïðèíöèïàîñíîâîïîëàãàющåéöåííîñòèïðàâèñâî-
бîä чåëîâåêà Êîíñòèòóöèÿ Уêðàèíû [3] è Êîíñòèòóöèÿ
Рîññèéñêîé Фåäåðàöèè [4] óñòàíàâëèâàюò îïðåäåëÿющåå
зíàчåíèåïðàâèñâîбîäчåëîâåêàâäåÿòåëьíîñòèãîñóäàðñò-
âà.Âàжíåéшèììåхàíèзìîì,ãàðàíòèðóющèìэòîóñòàíîâëå-
íèå,ÿâëÿåòñÿïðÿìîåäåéñòâèåÊîíñòèòóöèè,ðåàëèзóåìîå,â
чàñòíîñòè, чåðåз äåÿòåëьíîñòь Êîíñòèòóöèîííîãî Сóäà
УêðàèíûèÊîíñòèòóöèîííîãîСóäàРîññèéñêîéФåäåðàöèè.

Â ñëóчàÿх, êîãäà íîðìàòèâíîå ðåãóëèðîâàíèå â ñèëó
íåäîñòàòîчíîéÿñíîñòèíåïîзâîëÿåòâòåхèëèèíûхîбñòîÿ-
òåëьñòâàх â ïðîöåññåïðàâîïðèìåíåíèÿïîëюбûìêîíêðåò-
íûìôàêòèчåñêèìîñíîâàíèÿìóñòàíàâëèâàòьîäíîзíàчíóюè
åäèíîîбðàзíóюñâÿзьñîñíîâàíèÿìèïðàâîâûìè,бåзóñëîâ-
íî, íåîбхîäèìî êîìïåòåíòíîå óчàñòèå êîíñòèòóöèîííîãî
ñóäà, óñòàíàâëèâàющåãî èñчåðïûâàющóю ÿñíîñòь, â òîì
чèñëåèïóòåìóòîчíÿющåãîòîëêîâàíèÿíóжäàющèхñÿâэòîì
ïðàâîâûхíîðìâîâзàèìîñâÿзèñôàêòîëîãèчåñêèìèäåôèíè-
öèÿìè,чåðåзïðàêòèчåñêóюðåàëèзàöèюïðèíöèïàíåïîñðåä-
ñòâåííîãî äåéñòâèÿ êîíñòèòóöèîííûх íîðì, ãàðàíòèðóющèх
ïðàâà è ñâîбîäû чåëîâåêà è îïðåäåëÿющèх äåÿòåëьíîñòь
ãîñóäàðñòâà.
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âìåшàòåëьñòâóâåãîëèчíóюèñåìåéíóюжèзíь,ïðîèзâîëь-
íîìóïîñÿãàòåëьñòâóíàíåïðèêîñíîâåííîñòьжèëèщà,òàéíó
êîððåñïîíäåíöèè èëè íà åãî чåñòь è ðåïóòàöèю. Êàжäûé
чåëîâåêèìååòïðàâîíàзàщèòóзàêîíàîòòàêîãîâìåшàòåëь-
ñòâàèëèòàêèхïîñÿãàòåëьñòâ[1,95].

Æèзíь âîîбщå, îчåâèäíî, â ìàòåðèàëьíî-ïðàâîâîì
àñïåêòå ïðåäñòàâëÿåò ñîбîé îïðåäåëåííîå ñîчåòàíèå
îбñòîÿòåëьñòââíåêîéïîñëåäîâàòåëьíîñòè.

Сîчåòàíèåîбñòîÿòåëьñòâ,èìåющèхîòíîшåíèåбîëåå ê
êîíêðåòíîìó чåëîâåêó, чåì ê êîìó-ëèбî èíîìó, ñчèòàåòñÿ
жèзíьюêîíêðåòíîãîчåëîâåêà.

Еñëèäàííûåîбñòîÿòåëьñòâà èìåюò îòíîшåíèå бîëåå ê
ëèчíî ñàìîìó чåëîâåêó, чåì ê êîìó-ëèбî èíîìó, òî îíè
ñîñòàâëÿюòëèчíóюжèзíьэòîãîчåëîâåêà.

Еñëè эòè îбñòîÿòåëьñòâà èìåюò îòíîшåíèå бîëåå ê
ñåìåéíûìîòíîшåíèÿìêîíêðåòíîãîчåëîâåêà,чåìêîãî-ëèбî
èíîãî,òîîíèñîñòàâëÿюòñåìåéíóюжèзíьэòîãîчåëîâåêà.

Зàïðåò íà ïðîèзâîëьíîå âìåшàòåëьñòâî â ëèчíóю è
ñåìåéíóю жèзíь êîíêðåòíîãî чåëîâåêà â êîíòåêñòå îбщå-
îïðåäåëÿющåãî ïðèíöèïà, ñîñòîÿщåãî â òîì, чòî ïðè îñó-
щåñòâëåíèè ñâîèх ïðàâ è ñâîбîä êàжäûé чåëîâåê äîëжåí
ïîäâåðãàòьñÿòîëьêîòåìîãðàíèчåíèÿì,êîòîðûåóñòàíîâëå-
íû зàêîíîì èñêëючèòåëьíî ñ öåëью îбåñïåчåíèÿ äîëжíîãî
ïðèзíàíèÿèóâàжåíèÿïðàâèñâîбîääðóãèхëюäåéèóäîâëå-
òâîðåíèÿñïðàâåäëèâûхòðåбîâàíèéìîðàëè,îбщåñòâåííîãî
ïîðÿäêàèîбщåãîбëàãîñîñòîÿíèÿâäåìîêðàòèчåñêîìîбщå-
ñòâå[1,97],îзíàчàåò,чòîêàêîå-ëèбîäåÿíèåíåñàìîãîчåëî-
âåêà â îòíîшåíèè îбñòîÿòåëьñòâà ëèчíîé èëè ñåìåéíîé
жèзíè ñàìîãî эòîãî êîíêðåòíîãî чåëîâåêà äîïóñòèìî ëèшь
ïðèíàëèчèèïîêðàéíåéìåðåîäíîãîèзäâóхíèжåïðèâåäåí-
íûхóñëîâèé,ïåðåчåíьêîòîðûхÿâëÿåòñÿèñчåðïûâàющèì:

1.Еñëèâîòíîшåíèèðàññìàòðèâàåìîãîîбñòîÿòåëьñòâà
ëèчíîéèëèñåìåéíîéжèзíèêîíêðåòíîãîчåëîâåêàñóщåñòâó-
åò îãðàíèчåíèå зàïðåòà íà ïðîèзâîëьíîå âìåшàòåëьñòâî,
óñòàíîâëåííîåзàêîíîìèñêëючèòåëьíîñöåëьюîбåñïåчåíèÿ
äîëжíîãîïðèзíàíèÿèóâàжåíèÿïðàâèñâîбîääðóãèхèóäîâ-
ëåòâîðåíèÿ ñïðàâåäëèâûх òðåбîâàíèé ìîðàëè, îбщåñòâåí-
íîãî ïîðÿäêà è îбщåãî бëàãîñîñòîÿíèÿ â äåìîêðàòèчåñêîì
îбщåñòâå[1,97].

íîðìàòèâíî-ïðàâîâûìðåãóëèðîâàíèåìèíôîðìàöèèèìåííîâ
эòèхôîðìàхñòåîðåòèчåñêîéòîчêèзðåíèÿ,îчåâèäíî,íåâîз-
íèêàëî,òåìбîëåå–âêîíòåêñòåïðèíöèïàбåзóñëîâíîãîïðèî-
ðèòåòàïðàâèñâîбîäчåëîâåêà,ñóчåòîìòîãîîбñòîÿòåëьñòâà,
чòî,êàêбûëîóжåîòìåчåíîâûшå,óñòàíîâèâшàÿэòîòïðèíöèï
âêàчåñòâåâàжíåéшåãîïðàâîâîãîîðèåíòèðàÂñåîбщàÿäåêëà-
ðàöèÿ ïðàâ чåëîâåêà бûëà ïðîâîзãëàшåíà è ïðèíÿòà
ÃåíåðàëьíîéАññàìбëååéООНëèшь10äåêàбðÿ1948ã.

Â íàñòîÿщåå âðåìÿ â ñâÿзè ñ àêòèâíûì ðàзâèòèåì
ñðåäñòâìàññîâîéèíôîðìàöèè,Иíòåðíåòà,èíûхïðîöåññîâ
èòåхíîëîãèé,ñâÿзàííûхñîñбîðîì,хðàíåíèåì,îбðàбîòêîé,
ðàñïðîñòðàíåíèåì è èíûì èñïîëьзîâàíèåì èíôîðìàöèè, â
УêðàèíåèâРîññèéñêîéФåäåðàöèèóжåïðåäïðèíÿòûìíîãèå
êîíêðåòíûåìåðûïîïðàêòèчåñêîéðåàëèзàöèèâûшåóêàзàí-
íîãî ïðèíöèïà îñíîâîïîëàãàющåé öåííîñòè ïðàâ è ñâîбîä
чåëîâåêà,èìåющèхîïðåäåëÿющååзíàчåíèåâäåÿòåëьíîñòè
ãîñóäàðñòâà,ïðèìåíèòåëьíîêíîðìàòèâíî-ïðàâîâîìóðåãó-
ëèðîâàíèюîбщåñòâåííûхîòíîшåíèé,ñâÿзàííûхñèíôîðìà-
öèåéîчåëîâåêå,îïðåäåëÿåìîéâñîîòâåòñòâóющåìðàñшè-
ðåííîìêîíòåêñòå.

Â чàñòíîñòè, ïðàâî íà ñбîð, хðàíåíèå, îбðàбîòêó, ðàñ-
ïðîñòðàíåíèåèèíîåèñïîëьзîâàíèåèíôîðìàöèèîбîñîбåí-
íîñòÿхчåëîâåêàðåãóëèðóåòñÿñòàòьåé307«Зàщèòàèíòåðå-
ñîâôèзèчåñêîãîëèöàïðèïðîâåäåíèèôîòî-,êèíî-,òåëå-è
âèäåîñъåìîê»èñòàòьåé308«Охðàíàèíòåðåñîâôèзèчåñêîãî
ëèöà, èзîбðàжåííîãî íàôîòîãðàôèÿх è â äðóãèх хóäîжåñò-
âåííûхïðîèзâåäåíèÿх»ÃðàжäàíñêîãîêîäåêñàУêðàèíû[5],à
òàêжå ñòàòьåé 152.1 «Охðàíà èзîбðàжåíèÿ ãðàжäàíèíà»
ÃðàжäàíñêîãîêîäåêñàРîññèéñêîéФåäåðàöèè[6].

Пðèíöèïбåзóñëîâíîãîïðèîðèòåòàïðàâàêàжäîãîíàóâà-
жåíèååãîëèчíîéèñåìåéíîéжèзíè,жèëèщàè êîððåñïîí-
äåíöèè,óñòàíîâëåííûéñòàòьåé8Êîíâåíöèèîзàщèòåïðàâ
чåëîâåêàèîñíîâíûхñâîбîä[2,272],ðåàëèзóåòñÿâñòðóêòóð-
íîìïîñòðîåíèèâûшåóêàзàííûхïðàâîâûхíîðìäîñòàòîчíî
ÿñíîèîïðåäåëåííî.Пîэòîìóïðàêòèчåñêèåïðîбëåìû,îчå-
âèäíî, âîзíèêàюò â ðåзóëьòàòå íåäîñòàòîчíîãî ïîíèìàíèÿ
ïîíÿòèé,èñïîëьзóåìûхâíîðìàх.

Âñòàòьå12Âñåîбщåéäåêëàðàöèÿïðàâчåëîâåêàïðîâîз-
ãëàшåíî, чòî íèêòî íå ìîжåò ïîäâåðãàòьñÿ ïðîèзâîëьíîìó
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Âñèëó âûшåóêàзàííîãîïðèíöèïàîбщåîïðåäåëÿющåãî
зíàчåíèÿïðàâèñâîбîäчåëîâåêàèïðåзóìïöèèäîбðîñîâåñò-
íîñòèîïðåäåëåííîâûðàжåííîåóêàзàíèåíàîчåâèäíóюбëè-
зîñòь îñîбåííîñòåé èзîбðàжàåìîãî чåëîâåêà è îñîбåííî-
ñòåé,èзîбðàжåííûхâèзîбðàжåíèè,äîëжíîâîñïðèíèìàòьñÿ
â ãðàжäàíñêèх îòíîшåíèÿх êàê äîñòàòîчíîå äîêàзàòåëьñòâî
ôàêòàèзîбðàжåíèÿэòîãîчåëîâåêà,äëÿîïðîâåðжåíèÿêîòî-
ðîãîíåîбхîäèìîäîêàзàòьíàëèчèåхîòÿбûåщåîäíîãî–äðó-
ãîãî– òàêжåèзîбðàжàåìîãî â ðàññìàòðèâàåìîìèзîбðàжå-
íèèчåëîâåêà,бëèзîñòьîñîбåííîñòåéêîòîðîãîèîñîбåííîñ-
òåé,èзîбðàжåííûхâèзîбðàжåíèè,бîëååîчåâèäíà.

Оñîбåííîñòè èзîбðàжàåìîãî чåëîâåêà èзîбðàжàюòñÿ â
èзîбðàжåíèè, êîòîðîå äëÿ öåëåé íîðìàòèâíî-ïðàâîâîãî
ðåãóëèðîâàíèÿäîëжíîбûòьîбъåêòèâèзèðîâàíî.

Тàêàÿîбъåêòèâèзàöèÿìîжåòбûòьëюбîé.
Нè зàêîíîäàòåëьñòâîì Уêðàèíû, íè зàêîíîäàòåëьñòâîì

РîññèéñêîéФåäåðàöèèäîïóñòèìàÿîбъåêòèâèзàöèÿèзîбðà-
жåíèÿïðèìåíèòåëьíîêñîîòâåòñòâóющèìíîðìàìïðàâîâîãî
ðåãóëèðîâàíèÿèñчåðïûâàющåíåîïðåäåëåíà.

Â зàãëàâèè ñòàòьè 308 Ãðàжäàíñêîãî êîäåêñà Уêðàèíû
óêàзàíî: «Охðàíà èíòåðåñîâôèзèчåñêîãî ëèöà, èзîбðàжåí-
íîãîíàôîòîãðàôèÿхèâäðóãèххóäîжåñòâåííûхïðîèзâåäå-
íèÿх», â чàñòè ïåðâîé эòîé ñòàòьè îòìåчåíî: «Фîòîãðàôèÿ,
äðóãèå хóäîжåñòâåííûå ïðîèзâåäåíèÿ, íà êîòîðûх èзîбðà-
жåíîôèзèчåñêîåëèöî»,àäàëååóïîìèíàюòñÿïðîñòî«ôîòî-
ãðàôèÿ,äðóãîåхóäîжåñòâåííîåïðîèзâåäåíèå»[5].

Â зàãëàâèè ñòàòьè 152.1 Ãðàжäàíñêîãî êîäåêñà
РîññèéñêîéФåäåðàöèèóêàзàíî:«Охðàíàèзîбðàжåíèÿãðàж-
äàíèíà»,âчàñòèïåðâîéэòîéñòàòьèîòìåчåíî:«Изîбðàжåíèå
ãðàжäàíèíà(âòîìчèñëååãîôîòîãðàôèè,àòàêжåâèäåîзà-
ïèñèèëèïðîèзâåäåíèÿèзîбðàзèòåëьíîãîèñêóññòâà,âêîòî-
ðûхîíèзîбðàжåí)»,àäàëååóïîìèíàåòñÿïðîñòî«èзîбðàжå-
íèå»[6].

Â чàñòíîñòè, âîñïðîèзâîäÿщèå âèзóàëьíî âíåшíèé
îбëèê чåëîâåêà ðèñóíîê, ãðèì, êîñòюì èëè âíåшíèé îбëèê,
ãîëîñ, äâèжåíèÿ, èíûå îñîбåííîñòè êîíêðåòíîãî чåëîâåêà,
âîñïðîèзâåäåííûå àóäèîâèзóàëьíî äðóãèì чåëîâåêîì,
äîëжíû ïðè íåîбхîäèìîñòè, êîãäà ìîжåò óñìàòðèâàòьñÿ
óзíàâàåìîñòь,îöåíèâàòьñÿíàïðåäìåòñхîäñòâà,ïîзâîëÿю-

2. Еñëè ðàññìàòðèâàåìîå îбñòîÿòåëьñòâî íå ÿâëÿåòñÿ
îбñòîÿòåëьñòâîì ëèчíîé èëè ñåìåéíîé жèзíè êîíêðåòíîãî
чåëîâåêà.

Пðè эòîì èз êîíñòðóêöèè è êîíòåêñòà âûшåóêàзàííîãî
зàïðåòàâîâзàèìîñâÿзèñîбщèìèïðèíöèïàìèñóäåбíîãîðàз-
ðåшåíèÿñïîðîâñëåäóåò,чòîïðèâîзíèêíîâåíèèñïîðàîíàðó-
шåíèèïðàâàêîíêðåòíîãîëèöàíàòî,чòîíèêòîíåìîжåòïîä-
âåðãàòьñÿ ïðîèзâîëьíîìó âìåшàòåëьñòâó â åãî ëèчíóю è
ñåìåéíóюжèзíь,ëèöî,êîòîðîåïîëàãàåò,чòîòàêîååãîïðàâî
íàðóшåíî, äîëжíî äîêàзàòь ëèшь ñàì ôàêò ïîñòîðîííåãî,
зàòðàãèâàющåãîåãîëèчíóюèëèñåìåéíóюжèзíьäåÿíèÿ,êîòî-
ðîå óêàзûâàåòñÿ êàê íàðóшàющåå òàêîå ïðàâî. Обÿзàííîñòь
äîêàзàòьîòñóòñòâèåэòîãîôàêòàëèбîíàëèчèåхîòÿбûîäíîãî
èз âûшåóêàзàííûх íåîбхîäèìûх óñëîâèé, ïîзâîëèâшèх ðàñ-
ñìàòðèâàòьэòîäåÿíèåêàêäîïóñòèìîå,ëåжèòâñåöåëîíàëèöå,
êîòîðîåóêàзûâàåòñÿêàêñîâåðшèâшååэòîäåÿíèå.

Âэòîìñìûñëåâñîâðåìåííîìïîíèìàíèèхóäîжåñòâåí-
íîå ïðîèзâåäåíèå (ïðîèзâåäåíèå èзîбðàзèòåëьíîãî èñêóñ-
ñòâà), èзîбðàжàющåå êîíêðåòíîãî чåëîâåêà, ðåзóëьòàòû,
âèäåîзàïèñè,ôîòî-,êèíî-,òåëå-èâèäåîñъåìêèэòîãîчåëî-
âåêà–âñåэòîðàзëèчíûåôîðìûñбîðà,хðàíåíèÿ,îбðàбîòêè
èëè èíîãî èñïîëьзîâàíèÿ èíôîðìàöèè î чåëîâåêå â òàêîì
âèäå,êîòîðûéïîзâîëÿåòóзíàòьâэòîéèíôîðìàöèèêîíêðåò-
íîãîчåëîâåêà,àíåêîãî-ëèбîèíîãî.Тåìñàìûìóñòàíàâëè-
âàåòñÿ ôàêò ïîñòîðîííåãî äåÿíèÿ, зàòðàãèâàющåãî ëèчíóю
жèзíьэòîãîчåëîâåêà.

Узíàâàåìîñòьóñòàíàâëèâàåòñÿâûÿâëåíèåìñхîäñòâà.
Схîäñòâîíåñëåäóåòïóòàòьñòîжäåñòâîì,òîåñòьïîäìå-

íÿòьòàêóюêàòåãîðèюêàêðåàëьíîåñхîäñòâîîбъåêòîâ,ïîä-
ìåíÿåòñÿñóãóбîòåîðåòèчåñêîéèóжåïîэòîìóâðåàëьíîñòè
ïðîñòî íåâîзìîжíîé äëÿ ðàзëèчíûх ïðåäìåòîâ ìàòåðèàëь-
íîãîìèðà êàòåãîðèåé òîжäåñòâà– èäåàëьíîãî ñîâïàäåíèÿ,
êîòîðîåäåéñòâèòåëьíîèññëåäóåòñÿ,íî òîëьêî òîãäà, êîãäà
íåîбхîäèìîóñòàíîâèòьôàêòñîбûòèéíîãîåäèíñòâàëèчíîñ-
òè (êàê ïðè èññëåäîâàíèè òðóïà èëè ïðè àíàëèзå äåÿíèé
ëèöà),àíåôàêòèзîбðàжåíèÿ.

Схîäñòâîìïðèèзîбðàжåíèèчåëîâåêàÿâëÿåòñÿîчåâèä-
íàÿбëèзîñòьîñîбåííîñòåéэòîãîчåëîâåêàèîñîбåííîñòåé,
èзîбðàжåííûхâèзîбðàжåíèè.
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Пðèэòîìïðîâîзãëàшåííîåâóêàзàííîéñòàòьåïðàâîíà
зàщèòó зàêîíà îò òàêîãî âìåшàòåëьñòâà èëè òàêèх ïîñÿãà-
òåëьñòâ,êîòîðîåèìååòêàжäûéчåëîâåê[1,95],ïðèîбðåòàåò
âñå бîëåå ïîêàзàòåëьíûé хàðàêòåð, òàê êàê ðåàëèзóåìàÿ,
åñòåñòâåííî,ïðåжäåâñåãîчåðåзñóäåбíóюïðàêòèêóзàщèòà
зàêîíàÿâíîíåïîñïåâàåòзàðàзâèòèåìñîâðåìåííîéòåхíèêè
èòåхíîëîãèé.

Êñîжàëåíèю,ïîêà,êàêïîêàзûâàåòïðàêòèêà,зàðàзâèòè-
åìíîâåéшèхòåхíèêèèòåхíîëîãèéíåïîñïåâàåòïðàâîñîзíà-
íèåíåòîëьêîãðàжäàí,íîèñóäåé.

Оäíàêîíåñëåäóåòзàбûâàòь,чòîèìåííîïðàâîìчåëîâå-
êà íà íåïðèêîñíîâåííîñòь åãî ëèчíîé è ñåìåéíîé жèзíè,
âêëючàющèì è зàщèòó îò ïðîèзâîëьíîãî âìåшàòåëьñòâà
èзîбðàжåíèåì, â зíàчèòåëьíîé ìåðå îïðåäåëÿåòñÿ íåïîñ-
ðåäñòâåííàÿэôôåêòèâíîñòьäåìîêðàòèè,ðåàëèзóåìîéãîñó-
äàðñòâîì, ñòðåìÿщèìñÿ ê ñîâåðшåíñòâó îбщåñòâåííûх
îòíîшåíèéèìåííîчåðåзíåóêîñíèòåëьíîåóâàжåíèåïðàâè
ñâîбîäчåëîâåêà.

Аïîêàñêëàäûâàåòñÿïàðàäîêñàëьíàÿñèòóàöèÿ.
Âíå âñÿêèх ñîìíåíèé äåéñòâèÿ ìíîãèх òåëåêàíàëîâ,

ãàзåò,ïðîчèхСМИ,àòàêжåíåêîòîðûхîðãàíèзàöèé,íåïðè-
íàäëåжàщèхêïîñëåäíèì,èîòäåëьíûхãðàжäàíâîòíîшåíèè
èзîбðàжåíèÿ,èíûхñâåäåíèéîëèчíîéèëèñåìåéíîéжèзíè
äðóãèхëюäåéÿâíîíàðóшàюòôóíäàìåíòàëьíîåïðàâîчåëî-
âåêàíàзàщèòóîòïðîèзâîëьíîãîâìåшàòåëьñòâàâëèчíóюè
ñåìåéíóюжèзíь.

Еñòьзàêîíîäàòåëьñòâî–íåèäåàëьíîå,íîâñå-òàêèïîз-
âîëÿющåå ïðèâëåêàòь ê îòâåòñòâåííîñòè зà òàêîãî ðîäà
íàðóшåíèÿ.

Еñòьèñóäåбíûåðåшåíèÿ,âûíåñåííûåïîäåëàìîòíîñè-
òåëьíî òàêèх íàðóшåíèé, è бîëьшèíñòâî эòèх ðåшåíèé,
íåñìîòðÿ íà âåñьìà íåзíàчèòåëьíóю чàñòь â òîé èëè èíîé
ìåðå îшèбîчíûх, âñå-òàêè âîññòàíàâëèâàåò íàðóшåííûå
ïðàâà.

Âïðîчåì,âîбщåìñèòóàöèюòÿжåëîíàзâàòьïîзèòèâíîé.
Âî-ïåðâûх,äàëåêîíåâñåìèзâåñòíîîбóñïåхàхîòåчåñòâåí-
íîãîñóäîïðîèзâîäñòâàâðàзðåшåíèèïîäîбíûхñïîðîâ.

А âî-âòîðûх, è эòî ãëàâíîå, ñêëàäûâàåòñÿ óñòîéчèâîå
âïåчàòëåíèå,чòîäîñèхïîðãðîìàäíîåêîëèчåñòâîãðàжäàí,

щåãî, íàïðèìåð, óñòàíàâëèâàòь äåéñòâèå ïî èзîбðàжåíèю,
íàëèчèåèзîбðàжåíèÿèèзîбðàжåíèåêàêñòàòèчíûéìàòåðè-
àëьíûéîбъåêò.

Âñÿêîå èзîбðàжåíèå êîíêðåòíîãî чåëîâåêà, ïî ñóòè,
ÿâëÿåòñÿ бåзóñëîâíûì ñëåäñòâèåì îïðåäåëåííîãî âзàèìî-
äåéñòâèÿ,âêîòîðîìñîäíîéñòîðîíûíåèзбåжíîâûñòóïàåò
ñàìчåëîâåêâåãîîñîбåííîñòÿх,âûðàжåííûхчåðåзèíôîð-
ìàöèюîбèíäèâèäóàëьíûхïðèзíàêàхэòîãîчåëîâåêà.

Иïîэòîìóñàìîèзîбðàжåíèåëюбîãîðåàëьíîãîчåëîâå-
êà–эòîâñåãäàâìåшàòåëьñòâîïîêðàéíåéìåðåâåãîëèчíóю
жèзíь.

Дî íåäàâíåãî âðåìåíè íå ïðèäàâàëîñь îñîбîå зíàчåíèå
эòîìóñîâñåх òîчåêзðåíèÿîчåâèäíîìóîбñòîÿòåëьñòâóëèшь
ïîòîìó, чòî êàчåñòâåííûå è êîëèчåñòâåííûå хàðàêòåðèñòèêè
òåхíîëîãèéèóñòðîéñòâ,ïðîèзâîäÿщèхèзîбðàжåíèåчåëîâåêà,
îбъåêòèâíî бûëè íåäîñòàòîчíû äëÿ âîзíèêíîâåíèÿ ðåàëьíîé
îбщåñòâåííîéîïàñíîñòèèхèñïîëьзîâàíèÿäëÿïðîèзâîëьíîãî
âìåшàòåëьñòâàâëèчíóюèñåìåéíóюжèзíьчåëîâåêà.

Сðàñïðîñòðàíåíèåìöèôðîâûхòåхíîëîãèéèèñïîëьзóю-
щèхèхâñåâîзìîжíûхïåðñîíàëьíûхóñòðîéñòâ,îñíàщåííûх
ïîñòîÿííîñîâåðшåíñòâóющèìèñÿñðåäñòâàìèñбîðà,хðàíå-
íèÿ,èñïîëьзîâàíèÿ,ðàñïðîñòðàíåíèÿâñåâîзìîжíîéèíôîð-
ìàöèè, âêëючàÿ, êîíåчíî жå, è èíôîðìàöèю î ëèчíîé è
ñåìåéíîéжèзíèчåëîâåêà,âîзíèêëàíàïðàêòèêåèíåóêëîííî
íàðàñòàåòðåàëьíàÿ óãðîзàîбщåîïðåäåëÿющåìóïðèíöèïó,
êîòîðûé зàêëючàåòñÿ â òîì, чòî ïðè îñóщåñòâëåíèè ñâîèх
ïðàâèñâîбîäêàжäûéчåëîâåêäîëжåíïîäâåðãàòьñÿòîëьêî
òåìîãðàíèчåíèÿì, êîòîðûå óñòàíîâëåíû зàêîíîìèñêëючè-
òåëьíîñöåëьюîбåñïåчåíèÿäîëжíîãîïðèзíàíèÿèóâàжåíèÿ
ïðàâèñâîбîääðóãèхëюäåéèóäîâëåòâîðåíèÿñïðàâåäëèâûх
òðåбîâàíèéìîðàëè,îбщåñòâåííîãîïîðÿäêàèîбщåãîбëàãî-
ñîñòîÿíèÿâäåìîêðàòèчåñêîìîбщåñòâå[1,97].

Уãðîзàэòàзàêëючàåòñÿâòîì,чòîïîïðèчèíàì,èзëîжåí-
íûìâûшå,âíàñòîÿщååâðåìÿëюбîéчåëîâåêâäåéñòâèòåëь-
íîñòèìîжåòïîäâåðãàòьñÿïðîèзâîëьíîìóâìåшàòåëьñòâóâ
åãî ëèчíóю è ñåìåéíóю жèзíь, ïðîèзâîëьíîìó ïîñÿãàòåëь-
ñòâó íà íåïðèêîñíîâåííîñòь жèëèщà, òàéíó êîððåñïîíäåí-
öèè èëè íà åãî чåñòь è ðåïóòàöèю, âîïðåêè ñòàòьå 12
Âñåîбщåéäåêëàðàöèèïðàâчåëîâåêà[1,95].
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ìåð, ñ ïðàâàìè ãðàжäàíèíà ïðè èзîбðàжåíèè, êîòîðûå â
íàñòîÿщååâðåìÿâèìóщåñòâåííîìàñïåêòå êàñàюòñÿëèшь
âîзìîжíîñòèïîзèðîâàíèÿзàïëàòóëèбîâзûñêàíèÿâîïðå-
äåëåííûхñëóчàÿхñóììûìîðàëьíîãîóщåðбà.Êîíåчíî,эòèì
íåèñчåðïûâàåòñÿâñåðåàëьíîåðàзíîîбðàзèåâîзíèêàющèх
âäàííîéñôåðåèìóщåñòâåííûхâîïðîñîâèïðîбëåì.

Âñå ïðèâåäåííûå ïðèìåðû íàãëÿäíî èëëюñòðèðóюò íå
òîëьêîòî,íàñêîëьêîñåðьåзíûïðîбëåìûзàщèòûïðàâàчåëî-
âåêàíàñбîð,хðàíåíèå,îбðàбîòêó,ðàñïðîñòðàíåíèåèèíîå
èñïîëьзîâàíèåèíôîðìàöèèîåãîèíäèâèäóàëьíîñòè,íîèòî,
чòîñîâðåìåííîåîбщåñòâîâïîëíåñïîñîбíîðàзбèðàòьñÿâ
эòèхïðîбëåìàхèэôôåêòèâíîèхðåшàòь.

Еñòåñòâåííî,ïîñëåäíååâîзìîжíîïðè óñëîâèèôîðìè-
ðîâàíèÿ âíÿòíîé è îòâåòñòâåííîé îбщåñòâåííîé ïîзèöèè,
êîòîðàÿ â äàëьíåéшåì бóäåò íåóêëîííî îïòèìèзèðîâàòьñÿ,
íåäîãîíÿÿ,àâîïðåäåëåííîìñìûñëåïðåäâîñхèщàÿèêîð-
ðåêòèðóÿóñèëåíèåèðàзâèòèåèìåющèхñÿïðîбëåì.

Âåäьíåëьзÿзàбûâàòь,чòîâîñíîâåëюбîãîïðàâàäîëжíà
бûòьìîðàëьêàêñèñòåìàîãðàíèчåíèé,äîбðîâîëьíîèîñîз-
íàííîïðèíèìàåìûхîбщåñòâîìâîîбщåèêîíêðåòíûìчåëî-
âåêîìâчàñòíîñòè.

Сóщåñòâåííûìÿâëÿåòñÿòî,чòîìîðàëьèíðàâñòâåííîñòь
ìîãóò è äîëжíû ïðèíèìàòьñÿ íå ôîðìàëьíî è ñòàòèчíî, à
òâîðчåñêèèäèíàìèчíî,ò.å.ôîðìèðîâàòьñÿèîñóщåñòâëÿòь-
ñÿ íåïðåðûâíî è ïîñòîÿííî â жèâîé è íåïîñðåäñòâåííîé
ñâÿзè ñ íåóêëîííî ðàзâèâàющèìèñÿ îбщåñòâåííûìè ïðî-
öåññàìè.

И îäíèì èз ñàìûх эôôåêòèâíûх ïðàêòèчåñêèх èíñòðó-
ìåíòîâ, âñåöåëî ñîîòâåòñòâóющèх ñàìîìó äóхó è ïðèðîäå
äåìîêðàòèè,ïîзâîëÿющèхíåïëåñòèñьâхâîñòåèíòåíñèâíî
ïðîãðåññèðóющèхîбщåñòâåííûхïðîöåññîâ,àâëèÿòьíàэòè
ïðîöåññû,àêòèâíîíàïðàâëÿÿèхâíóжíîåðóñëîèíåäîïóñ-
êàÿïðèэòîìбåззàêîíèÿèïðîèзâîëà,ÿâëÿåòñÿïðèíöèïïðÿ-
ìîãîèíåïîñðåäñòâåííîãîäåéñòâèÿïðàâèñâîбîäчåëîâåêà
è ãðàжäàíèíà, îïðåäåëÿющèх ñîäåðжàíèå è íàïðàâëåíèå
äåÿòåëьíîñòèãîñóäàðñòâà.
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юðèñòîâèäàжåñóäåéòàêèíåìîжåòïîíÿòьèîñîзíàòь,чòî
àбñîëюòíî íåäîïóñòèìî ëюбîå ïðîèзâîëьíîå âìåшàòåëь-
ñòâîâëèчíóюèëèñåìåéíóюжèзíьчåëîâåêà.

И,ïîхîжå,ñîìíåíèéâóñïåшíîñòèзàщèòûжèзíèчåëî-
âåêàîòâìåшàòåëьñòâàñîâðåìåíåìñòàíîâèòñÿíåìåíьшå,à
äàжåбîëьшå.

Тàêàÿ òåíäåíöèÿ îòíîñèòåëьíî ìîðàëè è íðàâñòâåííî-
ñòè,êîòîðûå ôîðìèðóюòñÿбûòóющèìâîбщåñòâåïîíèìà-
íèåìåñòåñòâåííîéìåðûäîïóñòèìîãî,íåìîжåòíåâûзûâàòь
ñàìîãîñåðьåзíîãîбåñïîêîéñòâà.

Пî íàшåìó ìíåíèю, â êîðíå èзìåíèòь эòó íåãàòèâíóю
ñèòóàöèю ñïîñîбíî ëèшь êàðäèíàëьíîå óñèëåíèå îбщåñò-
âåííîéàêòèâíîñòèââîïðîñàхзàщèòûãðàжäàíïðèèзîбðà-
жåíèèèîòëюбîãîäðóãîãîïðîèзâîëьíîãîâìåшàòåëьñòâàâ
ëèчíóюèëèñåìåéíóюжèзíьчåëîâåêà.

Пåðâûì ðåàëьíûì шàãîì â эòîì íàïðàâëåíèè ìîжåò
ñòàòь,íàïðèìåð,ìåðà,âîñíîâåàíàëîãèчíàÿòîé,эôôåêòèâ-
íîñòь êîòîðîé äîâîëьíî óñòîéчèâî ïðîÿâëÿåòñÿ â âîïðîñàх
зàщèòûïðàâïîòðåбèòåëåé.

Мåðàэòàзàêëючàåòñÿâñîзäàíèèïðàâîâîãîìåхàíèзìà,
ïîзâîëÿющåãî òðåòьèì ëèöàì ïî ñîбñòâåííîé èíèöèàòèâå
зàÿâëÿòь òðåбîâàíèå î âîññòàíîâëåíèè íàðóшåííîãî ïðàâà
ãðàжäàíèíàíàзàщèòóïðèåãîèзîбðàжåíèèèâèíûхñëóчàÿх
ïðîèзâîëьíîãî âìåшàòåëьñòâà â åãî ëèчíóю èëè ñåìåéíóю
жèзíь, à òàêжå î ïðèâëåчåíèè ïðàâîíàðóшèòåëåé ê èìó-
щåñòâåííîé îòâåòñòâåííîñòè, ðàзìåð êîòîðîé ìîжåò бûòь
îïðåäåëåí óêàзàíèåì íà äåíåжíóю ñóììó â îïðåäåëåííûх
ãðàíèöàх,âзûñêèâàåìóюâïîëьзóëèöà,ïðàâàêîòîðîãîíàðó-
шåíû.

Пðèэòîìóãðàжäàíèíà,ëèчíîåíåèìóщåñòâåííîåïðàâî
êîòîðîãîíàðóшåíî,äîëжíàîñòàâàòьñÿâîзìîжíîñòьâзûñêà-
íèÿâóïðîщåííîìïîðÿäêåñîîòâåòñòâóющåéñóììûâîзìå-
щåíèÿìîðàëьíîãîóщåðбà,ïðèчèíåííîãîíåзàêîííûìèäåé-
ñòâèÿìè ïðè èзîбðàжåíèè è ïðè ëюбîì äðóãîì ïðîèзâîëь-
íîì âìåшàòåëьñòâå â åãî ëèчíóю èëè ñåìåéíóю жèзíь, à
òàêжå – ñîîòâåòñòâóющèх óбûòêîâ, äëÿ чåãî íà эòîì ôîíå
äîâîëьíîóìåñòíûììîжåòбûòьðåшåíèåäàâíîíàзðåâшåãî
âîïðîñà ïðàêòèчåñêîãî ðàñшèðåíèÿ ôîðì è âîзìîжíîñòåé
îðãàíèзàöèèèìóщåñòâåííûхîòíîшåíèé,ñâÿзàííûх,íàïðè-

106

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(62)`13 Аêòóàëьíûåïðîбëåìûêîíñòèòóöèîííîãîïðàâîñóäèÿ



J. Schnizer

Justice of the Constitutional Court 

of the Republic of Austria

Article6oftheEuropeanConvention
onHumanRightsandtheRighttoaFairTrial

1.GeneralRemarks
Art.6para.1EuropeanConventiononHumanRights(ECHR)

statesthat“inthedeterminationofhiscivilrightsandobligationsor
ofanycriminalchargeagainsthim,everyoneisentitledtoafairand
public hearing within a reasonable time by an independent and
impartial tribunal established by law”. Judgment must be “pro-
nouncedpublicly”.Thepublicmaybeexcluded from the trial for
certainreasons.Forcriminaltrials,inparticular,Art.6para.2ECHR
stipulates the principle of presumption of innocence, and Art. 6
para.3ECHRspecifiesaminimumstandardofproceduralrights.

Thus,Article6oftheEuropeanConventiononHumanRights
providesforanumberoforganizational,jurisdictionalandproce-
duralguaranteesgoingfarbeyondtherighttoatrialbeforealaw-
fuljudge(Art.83para.2FederalConstitutionalLaw).Itsgreatsig-
nificancefortheAustriansystemoflawprimarilyderivesfromthe
evolutionaryinterpretationofthenotionofcivilandcriminallawby
theEuropeanCourtofHumanRights(ECtHR),whichdifferssub-
stantially fromthe traditional terminologyofcontinentalEurope,
aswellastheinfluenceofcommonlaw,whichstressesthecrucial
functionofapublichearingforafairtrial.Hence,theprovisionis
given a wide scope, which includes substantial parts of classic
administrativelaw.Currently,however,thelongdurationofhear-
ingsconstitutesthemainpracticalprobleminEurope:In2005,for
example,25%ofthecomplaintslodgedwiththeEuropeanCourt
ofHumanRightsconcernedtherighttoadecisionbythenation-
alcourtswithina“reasonabletime”.
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A. Holovin

Judge of the Constitutional Court of Ukraine,

Distinguished Lawyer of Ukraine,

Candidate of Legal Sciences

Someissuesofprotectionofthephysical
entityrelatedtophoto-,film-,television-,video-

filmingrequirementsinthecontextofthe
requirementsofinternationallegalnormative
actsandUkrainianandRussianlegislation

SUMMARY

Thearticledealswiththeissuesofprotectionofinterestsofan
individual which occurs due to rapid development of technical
means of compiling, processing, preservation, distribution and
otherimplementationoftheinformationrelatedtoanindividual(to
photo-,film-,television-,video-filming)regardlessofhis/herwill.

Accordingtotheauthor,anumberofspecificmeasureshave
beenundertakenfor implementingthisprinciple inUkraineand
the Russian Federation. However, it seems that till nowadays
manycitizens, lawyersandeven judgescannotunderstand that
involuntary intrusion into private or family life of a person is
absolutelyinadmissible.
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3.Criminalcharges
TheECtHRalsohasitsown,autonomousinterpretationofthe

term“criminalcharge”inArt.1para.1ECHR,takingintoaccount
the“intentionandthepurposeoftheECHR”and,consequently,
going beyond classic criminal law. As can be derived from the
Court’s case law, the primary question to be considered is
whetherundernationallawtheoffenceisclassifiedasacriminal
offence,butevenifthatisnotthecase,itmaystillbesubjectto
criminallawonaccountofthenatureoftheinfractionorthetype
andseverityofthesanctiontobeimposed.Aboveall,ifthesanc-
tion serves the purposes of prevention and repression (“deter-
rent”and“censuring”),theoffenceissubjecttoanormofcrimi-
nal law. Particularly severe sanctions, such as extended prison
terms,alwayscomeundertheheadingof“criminallaw”accord-
ingtoArt.6ECHR.ThispositionisalsoheldbytheConstitutional
Court.

4.Decisionbyanindependentandimpartialtribunal
ThesignificanceofArt.6para.1ECHRresidesinthefactthat

itcallsfordecisionsintheaforementionedmatterstobetakenby
an“independentandimpartialtribunal”andthatthelegalsubject
hasasubjectiverighttoadecisiontakenbysuchbodybasedon
thelaw(accesstoacourt).

The term“court” (“tribunal”)used inArt.6para.1ECHR is
not equivalent to the (formal) notion of a court as used in the
Federal Constitutional Act. According to the case law of the
EuropeanCourtofHumanRights,theelementsthatqualifyajudi-
cialbodyasatribunalareitsjudicialfunction(decisioninacase
onthebasisoflegalrulesandaccordingtoaformalprocedure),
itsindependenceoftheexecutivebranchofgovernmentandvis-
à-vistheparties,anditsimpartiality.Itsindependenceandimpar-
tialitymustalsobeguaranteedbythemodeofappointmentofits
officersandtheir(long)termsofoffice.TheConstitutionalCourt
followsthecaselawoftheECHRinthisrespectaswell.

Thejurisdictionofsuchacourtmustcovertheexaminationof
allrelevantsubstantiveandlegalissues.TheConstitutionalCourt
thereforeconcludesfromArt.6ECHRthatcivilcourtsarebound
bydecisionsofotherauthoritiesonly to theextent towhich the
partiesintheciviltrialwerepartiestotheproceedingsbeforethat
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2. Civilrightsandobligations
TheEuropeanCourtofHumanRightsinterpretsthenotionof

“civil rights and obligations”, as used in Art. 6 para. 1 ECHR,
autonomouslyandverybroadly–atleastbythestandardsofcon-
tinentalEuropeanlaw.Theassessmentoftheindividualcaseisof
particularimportance.Nationallawmustatleastallowajustifiable
claimforrecognitionasa“right”.Thisalsocoversentitlementsor
rightstothelegitimateexerciseofdiscretion.Thepointatissueis
notwhetheradecisionistakenontherightassuch,butratherthe
“effects”ofthedecisiononcivil-lawpositions.Asaresult,Article
6oftheEuropeanConventiononHumanRightsbecomesapplic-
abletoadministrativeproceedings.Incontrast,however,itisnot
applicabletoenforcementproceedings,assuchproceedingsdo
notdecideonthemeritsofthecase.

Case law does not offer an abstract definition of what
accountsforthecivil-lawnatureofaright.Whilethenationalclas-
sificationasacivil-lawmatterisirrelevant,thesubstantivecontent
ofthenormistobeassessedonthebasisofnationallaw.Atany
rate,theEuropeanCourtofHumanRightshasheldthatproperty-
relatedrightsarecivil innature.Thisapplies,aboveall,tocases
relatingtoproperty,asspecified inArticle1ofProtocolNo1to
theECHR,butalsotocasesrelatingtotheuseofproperty(e.g.
building law, industrialplantandequipment law,water law),pri-
vate income-generatingactivitiesorclaimsagainstsocial insur-
anceinstitutions.Thisshowsthattheterm“civil law”,asusedin
Art.6ECHR,coversalargeareaofpubliclaw.

TheConstitutionalCourtdoesnotfollowthecaselawofthe
ECtHRwithout reservation.Within the aforementioned group, it
distinguishesbetweena“corearea”ofcivilrights,i.e.casesrelat-
ing to relationsofcitizenswithoneanotherand therefore tradi-
tionallygovernedbycivillaw,andcasesthatonlytouchuponcivil
rights“intheireffects”.IntheopinionoftheConstitutionalCourt,
casesoftheformertypehavetobedecidedonthemeritsofthe
casebyatribunal,asspecified inArt.6ECHR,whereasamere
reviewby theAdministrativeCourtand theConstitutionalCourt,
whichdoesnotconsiderallsubstantiveandlegalissues,issuffi-
cientincasesofthelattertype.Nevertheless,apublicoralhear-
ingwithinareasonableperiodoftimeisconsideredtobeindis-
pensableinsuchcasesaswell.
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Whilethegeneralrequirementofafairtrialappliestoallcivil
and criminal cases, Art. 6 para. 3 ECHR guarantees everyone
chargedwithacriminaloffencethefollowingminimumrights:

a) The right to informationon the nature and causeof the
accusationtobecommunicatedaspromptlyaspossible
andinalanguagetheaccusedunderstands;Art.6para.3
(a)ECHR.

b) The right to have adequate time and facilities for the
preparationofhis/herdefence;Art.6para.3(b)ECHR.

c) Theright todefendhimself/herself inpersonor through
legal assistance of his/her own choosing or, in the
absenceofsufficientmeans,tobegivenitfreewhenthe
interestsofjusticesorequire;Art.6para.3(c)ECHR.

d) The right to examine witnesses against him/her and to
obtain the attendance and examination of witnesses on
his/her behalf under the same conditions as witnesses
againsthim/her;Art.6para.3(d)ECHR.

e) The right to have free assistance of an interpreter if
he/shecannotunderstandorspeakthelanguageusedin
court;Art.6para.3(e)ECHR.

Anotherrightderivingfromtherighttoafairtrialistherightto
avoidself-incrimination.Anaccusedmustnotbe forcedtopro-
duceevidenceagainsthimself/herself(nemo tenetur-principle).
Thisisalsorelatedtothepresumptionofinnocence(Art.6para.
2ECHR).However,itdoesnotexcludethepossibilityofthecourt
drawing unfavourable conclusions from the silence of the
accusedwhenevaluatingtheevidencepresented,providedsuch
conclusions are based on common sense and prima facie evi-
denceisconvincing.

6.Publicoralhearing
Art. 6 para. 1 ECHR guarantees a public hearing (GE:

“öffentlich ….. gehört wird”, FR: “entendue ….. publiquement“).
Publicityofthehearingmeansthatthehearingisopentothegen-
eralpublic.Thehearingmustbeheldbeforethecourtcalledupon
todecideonpointsoffactandpointsoflaw.AccordingtoArt.6
para.1ECHR,excludingthepublicisonlypermittedinexception-
alcases.

113

otherauthority(rightofaccess);thatotherauthorityanditspro-
ceedingshavetomeettherequirementsofArt.6ECHR.Theright
of access to a court is understood as the right to an effective
guaranteeofprotectionbythelaw,whichmayincludetherightto
freelegalassistance.

Therighttoadecisionbyacourt/tribunaldoesnotguarantee
severalstagesofappeal.AccordingtoArt.6ECHR,acourtdeci-
sion at a single instance is sufficient. Contrary to that, Art. 2 of
ProtocolNo7totheECHRguaranteesthateveryoneconvictedof
acriminalofficebyatribunalhastherighttohavehis/herconvic-
tionorsentencereviewedbyahighertribunal.Austriahasentered
a reservation, stating thatboth theAdministrativeCourt and the
ConstitutionalCourtaretoberegardedas“highertribunals”.This
issufficienteven incases inwhichcollegiatebodiespursuant to
Art.133para.4oftheFederalConstitutionalActdecideoncrimi-
nalchargeswithinthemeaningofArt.6ECHR,whicharenotsub-
jecttoreviewexceptbytheConstitutionalCourt(e.g.theSupreme
DisciplinaryandAppealsCommissionindisciplinarycasesinvolv-
inglawyers).Exceptionsarepossibleincertaincases(e.g.minor
punishable offences). Decisions pursuant to § 33a of the
AdministrativeCourtAct(Rejection)aredeemedtobesufficient.

5.Fairtrial
Theobligationtohearthepartiesinafairandequitableman-

ner refers to the rules of a “fair trial”, which are, however, not
clearly defined. In the opinion of the Constitutional Court, it is
essentialforthepartyconcernedto“effectivelyrepresenthis/her
interests”.Thisincludes,inparticular,therightofpartiestohave
accesstothefilesandtobeheard.Thisincludestherighttobe
informedofalltheevidenceproduced,thepossibilitytocomment
onquestionsoffact,andtheobligationtothoroughlyexaminethe
assertionsoftheparties.The“principleofequalityofarms”also
derivesfromtheobligationtoensureafairtrial.Itrequiresadver-
sarial proceedings and demands that a fair balance be main-
tained between the parties at the trial. Moreover, the essential
issuesmustbereferredtointhereasonsgivenforthedecision.
Toassess ifa trialwas fairornot, ithas tobeconsidered in its
entirety. Legal remedy can be sought against irregularities or
defectsintheproceedingsatlowercourts.
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TheConstitutionalCourtinitsRole
asanElectionCourt

I.Introduction
TheConstitutionalCourtis,ultimately,theonlybodytoreview

theresultsofelections togeneral representativebodies(national
parliaments: National Council, Federal Council; regional parlia-
ments of the nine Laender, municipal council), the European
Parliamentand–asaspecificallyAustrianfeature–toself-govern-
ingbodies(constituentbodiesofstatutoryinstitutionsrepresenting
organizedinterests,e.g.chambers).Italsodecidesonchallenges
to elections to important executive positions (e.g. Federal
President,membersofprovincialgovernments,mayors), regard-
lessofwhethertheelectionisbypopularvoteorbyrepresentative
bodies.Moreover,thejurisdictionoftheConstitutionalCourtcovers
decisionsonalossofseatbyanelectedmemberofanyrepresen-
tativebodyandproceedings relating to the instrumentsofdirect
democracy(popularinitiative,plebisciteandreferendum).

TheConstitutionalCourt’selectionreviewfunctioncompris-
es the verificationof theelection result in termsof numbersas
wellastheelectionprocedureasawhole.Theelectionprocedure
isreviewedobjectively forerrorswhich–providedtheunlawful-
nessidentifiedisfoundtobeofa“material”nature–mayleadto
theelectionsorpartsthereoftobedeclarednullandvoid(invali-
dated or partially invalidated). It is important to underline that
(partial) invalidationofelectionscanonlybepronouncedbythe
ConstitutionalCourt if the alleged unlawfulness of the electoral
procedurehasbeenestablishedandhasbeenfoundtohavehad
an impacton theelectionresult (principleofmateriality). In this
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Art.6para.1ECHRalsoprovidesforthejudgmenttobepro-
nouncedpublicly;thisrequirementisnotalwaystakenintoconsid-
erationintheproceduralrules.Thequestionwhetherthepossibili-
tyofpublicaccesstothejudgmentconstitutesasufficientsubsti-
tute for public pronouncement is an open one, but has been
answeredaffirmativelybytheEuropeanCourtofHumanRights.In
theCourt’sopinion, the requirementofpublicpronouncement is
metevenifthefullwordingofthejudgmentismadeaccessibleonly
tothoseindividualswhocanproveasufficientinterestinthecase.

Й. Шницер

Судüÿ Конституционного Суда 

Австрийсêой Ресïуáлиêи

Ñòàòья6Еâðîпåéскîéкîíâåíцèè
пîпðàâàìчåëîâåкàèпðàâîíàспðàâåäëèâîå

суäîпðîèçâîäсòâî

Рåçюìå

Сòàòьÿ 6 Еâðîïåéñêîé Êîíâåíöèè ïî ïðàâàì чåëîâåêà
ïðåäóñìàòðèâàåò ðÿä îðãàíèзàöèîííûх, зàêîíîäàòåëьíûх è
ïðîöåññóàëьíûхãàðàíòèéïðàâàчåëîâåêàíàñóäåбíóюзàщèòó.

Бîëьшîåзíàчåíèåäàííîéñòàòьèäëÿàâñòðèéñêîéïðà-
âîâîéñèñòåìûïðåжäåâñåãîñâÿзàíîñòîëêîâàíèåìïîíÿòèé
ãðàжäàíñêîãîèóãîëîâíîãîïðàâàЕâðîïåéñêèìñóäîìïîïðà-
âàì чåëîâåêà (ЕСПЧ), êîòîðîå ñóщåñòâåííî îòëèчàåòñÿ îò

òðàäèöèîííîé òåðìèíîëîãèè êîíòèíåíòàëьíîé
Еâðîïû,àòàêжåâëèÿíèÿîбщåãîïðàâà,ïîäчåðêè-
âàющåãîðåшàющóюôóíêöèюïóбëèчíûхñëóшàíèé
âñïðàâåäëèâîìñóäåбíîìðàзбèðàòåëьñòâå.

Пîëîжåíèÿ Сòàòьè 6 òîëêóюòñÿ äîñòàòîчíî
шèðîêî, òåì ñàìûì âêëючàÿ ñóщåñòâåííóю чàñòь
êëàññèчåñêîãîàäìèíèñòðàòèâíîãîïðàâà.Оäíàêîâ
íàñòîÿщååâðåìÿäëèòåëьíîñòьñëóшàíèéÿâëÿåòñÿ
ãëàâíîéïðàêòèчåñêîéïðîбëåìîéâЕâðîïå.
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authority(e.g.refusaltoadmitavotergrouptotheelection)can-
notbechallengedseparately.Thismeansthatvotergroupswho
werenotadmittedtotheelectionhavetowaituntilaftertheelec-
tiontochallengetheelectionfornon-admissiontothat–andonly
that–particularelection.Anelectioncanbechallengedon the
basisofanyallegedunlawfulnessintheelectoralprocedure;such
unlawfulnessmayalsoresideintheunconstitutionalityofprejudi-
cialprovisionsofelectorallaw.

Theapplicationsubmittedhas tocontain thecertain request
namely todeclare theelectionprocedure inwholeorpartasnull
andvoid.Theallegedunlawfulnessoftheproceduremustbeduly
reasonedandsubstantiatedintheapplication,i.e.specificreasons
mustbegivenforthechallengeandpresentedinacrediblemanner
and/orthegroundsforanallegedunconstitutionalityoftheunder-
lyingprovisionsofelectorallawhavetobeoutlined.Asamatterof
principle, theConstitutionalCourt reviewsanelectoralprocedure
onlywithinthelimitsoftheunlawfulnessallegedintheapplication.
Beyondthatlimit,theCourtisnotentitledtoconductanex-officio
reviewofthelawfulnessoftheelectoralprocedure.If,however,the
ConstitutionalCourthasdoubtsabout theconstitutionalityof the
legalprovisionstobeappliedinthereview,thechallengeproceed-
ingsaresuspendedandthelegalprovisionsconcernedareexam-
inedfortheirconstitutionality.Uponcompletionofthisreview,the
election review proceedings are resumed, considering any
changesinthelegalsituationthatmayhaveresultedfromthenorm
review.Ifthecorrectedlegalsituationnolongerprovidesanade-
quatebasisforthechallengedelection,itisdeemedtohavetaken
placewithoutlegalbasisandthereforedeclaredvoidasawhole.

Whenexamining the lawfulnessof electionprocedures, the
ConstitutionalCourtnotonlyappliesnationallaw,butalsohasto
considertheprovisionsoftheEuropeanUnionifthecaseissub-
jecttoEUlaw(e.g.inthecaseofelectionstothestatutorybody
representing labour–ChamberofLabour).Moreover,EUprovi-
sions (Art. 22 para. 1 TFEU – Treaty on the Functioning of the
EuropeanUnion,Art. 1of theMunicipalElectionsDirectiveand
Art. 40GRC–EuropeanUnionCharter of FundamentalRights)
explicitly state that citizens of the Union residing in a Member
Stateofwhichtheyarenotnationalsmayexercisetherighttovote
andtostandascandidatesinmunicipalelections.

context,itshouldalsobenotedthattheConstitutionalCourt–as
the body in charge of reviewing general legal norms – has the
righttosuspendelectoralreviewproceedings inordertoreview
theunderlyinglegalprovisions,providedtheCourtisconcerned
aboutprejudicialnormsofelectorallaw.TheCourtmaytherefore
examinelegalnormsgoverningtheelectionprocedure,thedivi-
sionintoelectoraldistrictsortheprocessesappliedinthedeter-
minationofelectionresultsand,ifneedarises,repealsuchnorms
as unconstitutional (e.g. provisions governing voting by postal
ballot,divisionintoelectoraldistricts,etc.).

II. Therighttochallengeelections
Thefollowingpartieshavetherighttochallengeelections:
1. inthecaseofelectionstogeneralandspecialrepresen-

tativebodies, thegroupofvoterswhosubmitteda listofcandi-
dates to thecompetent electoral authority, through their repre-
sentativeauthorizedtoacceptservice;

2. acandidateclaimingtohavebeenunlawfullydeprivedof
his/herrighttostandforelection;

3. inthecaseofelectionstocertainexecutivebodies(e.g.
provincialgovernment, executiveofficersof localgovernments)
elected by a body of qualified voters, a certain number of that
bodyofvoters(onetenthofitsmembers,butatleasttwo).

Thismeansthattherightofavoting-agecitizentoparticipate
inanelection(activevotingright)cannotbeenforcedbythevoter
himself/herself, butonly indirectlyby the votergroups (parties)
who submitted a (valid) list of candidates. The only possibility
opentocitizensistochallengethe(non-)entryintothelistofvot-
ers in separate administrative proceedings; they cannot fight
againsttheirexclusionfromtheactofvotingassuch(refusalto
handovertheballotpaper,denialofaccesstothepollingstation)
beforetheConstitutionalCourt.

III. Prerequisitesforproceedingstobeinitiated
Proceedingstochallengeanelectionareinitiateduponappli-

cation,whichcanonlybesubmittedafter theelection, i.e.after
theannouncementoftheresult.Individualactionsbyanelectoral
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lated,a(potential)impactontheresultisdeemedtoexistandevi-
dence of concrete manipulation is not required. The
Constitutional Court declared a direct mayoral election void,
becauseballotcardsforpostalvotinghadunlawfullybeenissued
on the basis of requests received by telephone, including for
otherfamilymemberswhohadneverappliedthemselves.Hence,
thepossibilityofmanipulationcouldnotbeexcluded.

V.Loss-of-seatproceedings
Proceedingsrelatingtothelossofaseatwoninanelection

areclosely related to theelectoralproceedingsoutlinedabove.
Apartfromtherighttostandasacandidateinelections,eligibili-
tyalso includestheright tokeepaseatwon inelectionsandto
exercisetheoffice thusobtained.TheConstitutionalCourtcon-
sistentlyrulesthattherighttoexerciseanofficeonlycoversthe
protectionofaseatwoninanelectiontoageneralrepresentative
body,butnottoanofficereceived(derived)fromsuchrepresen-
tativebody.Alossofseatisonlypossibleforthereasonsspeci-
fiedbylaw.Thereasonsstatedbythelegislatormustbeofaseri-
ousnature,otherwisetheConstitutionalCourtwouldinitiatelegal
review proceedings and repeal the provision (e.g. change of
domicileand resulting lossofeligibility,VfSlb:14,804/1997). In
loss-of-seatproceedings theConstitutionalCourtdecidesonce
andforalliftheseatislostforjustifiedreasons.TheConstitutional
Courteitherpronouncesthelossofseatuponapplicationofthe
representative body (direct loss-of-seat proceedings), or it
reviewsthe loss-of-seatdecisionpronouncedbyanadministra-
tiveauthority(indirectloss-of-seatproceedings).

VI. Reviewoftheinstrumentsofdirectdemocracy
Inconclusion,andwithoutelaboratingindetail,Ishouldlike

tomentionthattheConstitutionalCourtalsoreviewstheapplica-
tionofinstrumentsofdirectdemocracy,suchasplebiscites,pop-
ular initiatives and referenda. The Court reviews the procedure
and, if necessary, establishes its unlawfulness,which results in
the plebiscite, referendum or popular initiative being declared
invalid.

Likeanyothercourtfacedwithaquestionofinterpretationof
European Union law, the Constitutional Court, when applying
Unionlawandhavingdoubtsaboutitsinterpretation,hastorefer
the question to the Court of Justice of the European Union.
Pendingananswertoitsquestion,theCourthastosuspendthe
electionreviewproceedings.Inproceedingsconcerningtheelec-
tion to a constituent body of the Chamber of Labour (General
Assembly), the Constitutional Court applied to the Court of
Justice of the European Union for a preliminary ruling
(ConstitutionalCourt2March2001,WI-14/99)onthequestionof
whetherUnion law(Decision1/1980of theAssociationCouncil)
gives anemployeeof Turkishnationality the right to standas a
candidateintheelectiontothatbody.AftertheCourtofJusticeof
the EuropeanUnion had ruled in favour of the right to stand in
elections(CaseC-171/01),theConstitutionalCourtcontinuedits
electionreviewproceedingsanddeclaredtheelectioninvalidon
account of the fact that the national election authorities had
deniedtheeligibilityofthecandidateinquestion.

IV. Scopeofinvalidationofelections
If theConstitutionalCourtestablishesthat theelectionpro-

cedureorpartsthereofwereagainstthelaw,theelectionhasto
bedeclarednullandvoidinwholeorpart,iftheunlawfulnesshad
animpactontheoutcomeoftheelection.Itisimportanttonote
that the election canbedeclaredpartly invalid: If, for instance,
errorsoccurredinasingleelectoraldistrictinthecourseofelec-
tions to the National Council, the Constitutional Court may
declare theelection in thatdistrict invalid“fromthe timeofvot-
ing”.Difficultiesmayariseinassessingthehypotheticalrelevance
of an error. Answering this question may involve calculation
processes:Given the systemapplied inAustria to calculate the
seatsduetotheindividualvotergroup(d’Hondtmethod),asingle
votemaybedecisivefortheallocationofseats.Ifa(decisive)vote
waswronglycountedforapartystandingforelection,thisresults
intheelectionbeingdeclared(partly)void,whichmeansthatthe
voteshavetobere-counted,buttheelectiondoesnothavetobe
repeated. Ifelectoralrules intendedtoexcludethepossibilityof
manipulationandabuseintheelectoralprocedurehavebeenvio-
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OrganisationofExecutivePower
inaDemocraticState

Abstract

The article analyses the organisation of executive power in a

democratic state, marking out the development of understanding

executive power in the 20th century. 

Firstly, by use of legal theory cognitions and court practice,

the author defines the executive power. According to the classic def-

inition, the executive power comprises those state functions, which

are not legislation and justice. In the system of separation of pow-

ers, the executive power is realised by the president and the gov-

ernment with the assistance of state administration carried out

under the subordination of the latter.

In the article, the author points out that the principle of state

administration unity has originated as a result of parliamentarism

development to ensure parliamentary control over the executive branch.

In the concluding part of the article, the author analyses the

trend typical of the 20th century, namely, establishing independent

institutions for the performance of certain executive power func-

tions. The author highlights both the causes for the origination of

such a practice and the situation in the modern-day democratic

state. Additionally, the author provides an insight into the practice

of the Constitutional Court of the Republic of Latvia concerning the

conditions for creating independent institutions.

121

Аêòóàëьíûåïðîбëåìûêîíñòèòóöèîííîãîïðàâîñóäèÿ

Х. Хертенхюбер

Судüÿ Конституционного Суда 

Австрийсêой Ресïуáлиêи

КîíсòèòуцèîííыéÑуä
âðîëèэëåкòîðàëьíîгîсуäà

Рåçюìå

Êîíñòèòóöèîííûé Сóä ÿâëÿåòñÿ åäèíñòâåííûì îðãàíîì,
ðàññìàòðèâàющèìñïîðû,êàñàющèåñÿðåзóëьòàòîââûбîðîââ
ïðåäñòàâèòåëьíûå îðãàíû. Âàжíî ïîäчåðêíóòь, чòî òîëьêî
Êîíñòèòóöèîííûé Сóä ìîжåò ïðèзíàòь ðåзóëьòàòû âûбîðîâ
íåäåéñòâèòåëьíûìè, åñëè ïðåäïîëàãàåìûå íàðóшåíèÿ ïî-
âëèÿëèíàðåзóëьòàòûâûбîðîâ.

Сóäìîжåòðàññìîòðåòь òàêжå âîïðîñ êîíñòèòóöèîííîñòè
ïðàâîâûхíîðì,ðåãóëèðóющèхïðîöåäóðóâûбîðîâ.Âäîêëàäå
àâòîðóêàзûâàåòòàêжåíàóñëîâèÿèíèöèèðîâàíèÿïðîöåäóðû,
ñóбъåêòîâ,èìåющèхïðàâîíàîñïàðèâàíèåðåзóëьòàòîââûбî-
ðîââÊîíñòèòóöèîííûéСóä.

Пðè ðàññìîòðåíèè зàêîííîñòè èзбèðàòåëьíûх ïðîöåäóð,
Êîíñòèòóöèîííûé Сóä ðóêîâîäñòâóåòñÿ íå òîëьêî íàöèîíàëь-
íûì зàêîíîäàòåëьñòâîì, íî è äîëжåí óчèòûâàòь ïîëîжåíèÿ
Еâðîïåéñêîãîñîюзà,åñëèäåëîïîäïàäàåòïîääåéñòâèåïðàâà
ЕС.
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ment in the constitutional order in capacity of the people’s represen-
tation. Meanwhile, consolidation of parliamentarism triggered a
directly opposite trend, because the theoreticians and practicians of
constitutional law addressed the issue of securing the role of execu-
tive power in state administration. After WWII, a new trend devel-
oped in Europe, namely, formation of separate state institutions as
independent from the legislator’s and government’s political control.

In this article, the author will analyse the 20th century tenden-
cy to fragment the executive power by forming independent insti-
tutions, which are constantly monitoring certain fields of the exec-
utive branch. In order to achieve the objective of the article, the
author will consider the concept of executive power within the con-
text of the principle of separation of state powers, as well as will
analyse the principle of unity of the executive branch and will high-
light the trends of forming independent institutions and the neces-
sity for such institutions in a democratic country.

II. The Concept of Executive Power

The classic theory of separation of state powers is based on the
idea that all state functions can be divided into three groups – leg-
islation, execution (state administration) and justice. For the per-
formance of these activities, separate institutions are formed in a
country, and they are mutually independent, they control and bal-
ance each other.5 In the theory of law, also the objective of separa-
tion of state powers traditionally is also formulated – to prevent
power usurpation tendencies and to foster moderation of power.6
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Key words: executive power, separation of powers, parliamen-

tarism, independent institutions, state audit (the Court of Auditors),

central bank, due administration

I. Introduction

Organisation of power of a modern-day democratic state is
based on the principle of separation of state powers. In Europe,
already the French Declaration of Human and Civic Rights of 26
August 1789 in Article 16 sets forth that any society, in which no
provision is made for guaranteeing the fundamental rights or for the
separation of powers, has no Constitution.1

The formulation of this declaration statute providing that there
is no constitution without the separation of power is not incidental.
The ideas of constitutionalism provide for restricting the state
power to protect the fundamental rights of a person and to prevent
usurpation of the state power for the interests of an individual per-
son or a group of persons.2 With the constitution, restriction of the
state power is realised by determining both a distribution of com-
petencies among various state authorities and specific procedures
for exercising particular state authorities.3 Therefore, up until our
day, implementation of the principle of separation of powers is the
central problematic issue of the state power organisation law.4

Initially, restriction of the executive power and inclusion in the
state power separation system was a challenge for putting constitu-
tionalism to effect, in order to find a proper position for the parlia-
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5 Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 10. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf. See also: de
Montesquieu C., The Spirit of Laws, Book XI.
http://constitution.org/cm/sol_11.htm#001

6  Judgment of 1 October 1999 by the Constitutional Court of the
Republic of Latvia in the case No. 03-05(99), Paragraph 1 of the
Concluding Part. The judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/03-05-99E.rtf. See also: Madison
J. Federalist No. 51. http://constitution.org/fed/federa51.htm

1Déclaration des Droits de l'Homme et du Citoyen de 1789. Available at:
h t t p : / / w w w . c o n s e i l - c o n s t i t u t i o n n e l . f r / c o n s e i l -
constitutionnel/francais/la-constitution/la-constitution-du-4-octobre-
1958/declaration-des-droits-de-l-homme-et-du-citoyen-de-
1789.5076.html

2Sajó A., Limiting Government. An Introduction to Constitutionalism,
Central European University Press, Budapest, 1999, pp. xiv–xv.

3 Chalmers D., Asquith C., Outlines of Constitutional Law, Sweet &
Maxwell, London, 1925, p. 3

4 Judgment of 20 December 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-12-01, Paragraph 6. The judg-
ment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/judg_2006-12-01.htm 



On the other hand, the practice of the Constitutional Court refers
only to the competence of adopting laws vested in the Saeima (the
Parliament) and in the totality of Latvian citizens as legislation.13 It
derives from the practice of the Constitutional Court that both the
adoption of regulations of the Cabinet of Ministers, as well as of
other external statutory acts, which are adopted on the grounds of
the legislator’s delegation constitute the  executive power.14

Likewise, the Senate of the Supreme Court has defined the
function of justice broader than the Constitutional Court. The
Senate of the Supreme Court has equated the function of justice
with functions implemented by judicial authorities.15 Nevertheless,
it recognises that the function of justice should be referred only to
hearing such cases in the court, in which the principle of adversial-
ity is observed, namely, that at least two parties of contradicting
interests must participate in a procedure, however, the final deci-
sion must be adopted by an independent arbitrator – the court. In
other cases, the court authorities are exercising the functions of the
executive branch, which have been delegated to their competence
in compliance with the law.16

The definitions of legislation and justice affect the definition of
the work of executive power. If legislation and justice is defined in
an expanded way, the definition of the executive power work nar-
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Already since the times of Professor Georg Jellinek, a certain
trend has taken shape, namely, to negatively define the executive
power, which means that the executive power includes also those
state functions, which are neither legislation nor justice.7 By using
this method, also the Constitutional Court of the Republic of Latvia
has recognised that tthe executive power is the state function, which
is neither legislation nor justice.8

Legislation in the practice of the Constitutional Court is
defined as the adoption of statutes, namely, as exercising the rights
to regulate a certain matter with the law.9 Whereas, justice is dis-
pute settlement in a contradictory process between two or more par-
ticipants, based on legal norms.10 It must be stressed that the
Constitutional Court has given a narrow definition of the legislative
and justice functions. 

For instance, the Senate of the Supreme Court of the Republic
of Latvia refers to proclamation of external statutory acts of any
level as legislation.11 Furthermore, Professor Fyodor Kokoshkin
also included adoption of objective legal provisions in the legisla-
tion, dividing it into the ordinary and constitutional legislation.12
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13Judgment of 16 December 2005 by the Constitutional Court of the
Republic of Latvia in the case No. 2005-12-0103, Paragraph 12. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2005-12-0103E.rtf

14 Judgment of 9 October 2007 by the Constitutional Court of the
Republic of Latvia in the case No. 2007-04-03, Paragraph 14. The
judgment text in English is available:
http://www.satv.tiesa.gov.lv/upload/judg_2007-04-03.htm

15Decision of 9 March 2004 by the Department of Administrative Affairs
of the Supreme Court of the Republic of Latvia in the case No. SKA-
39, Paragraph 11. The decision text is available at:
http://www.at.gov.lv/files/archive/department3/2004/ska-39-2004.pdf;
Decision of 26 April 2005 by the Department of Administrative Affairs
of the Senate of the Supreme Court of the Republic of Latvia in the case
No. SKA-199, Paragraph 8. The decision text is available at:
http://www.at.gov.lv/files/archive/department3/2005/ska-199-2005.pdf

16 Judgment of 14 March 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2005-18-01, Paragraph 16. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2005-18-01E.rtf

7Еллинекъ Г., Общее учение о государстве, Издание Юридическаго
Книжнаго Магазина Н. К. Мартынова, Санкт-Петербург, 1908, c.
447 - 454; Кокошкин Ф. Ф., Лекции по общему государственному
праву, Зерцало, Москва, 2004, c. 184 – 189. [Jellinek G., General doc-
trine about the government, Publisher: Law Bookstore of N.K.
Martinov, St. Petersburg, 1908, pp. 447–454; Kokoshkin F. F., Lectures
in general state law, Zertsalo, Moscow, 2004, pp. 184–189.]

8 Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 10.2. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

9Judgment of 16 December 2005 by the Constitutional Court of the
Republic of Latvia in the case No. 2005-12-0103 Paragraph 12. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2005-12-0103E.rtf

10Judgment of 14 March 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2005-18-01, Paragraph 16.1. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2005-18-01E.rtf

11Judgment of 9 March 2004 of the Supreme Court Senate of the
Republic of Latvia in the case No. SKA-39, Paragraph 11. The judg-
ment text is available at: http://www.at.gov.lv/files/archive/depart-
ment3/2004/ska-39-2004.pdf

12Кокошкин Ф. Ф., Лекции по общему государственному праву,
Зерцало, Москва, 2004, c. 186 – 189. [Kokoshkin F. F., Lectures in
general government law, Zertsalo, Moscow, 2004, pp. 186–189]



III. Unity of Executive Power

Section 6 of the State Administration Structure Law of the
Republic of Latvia provides for a principle of a single hierarchical
system. No institution or administrative official may remain outside
this system.19

The principle of a single state administration is necessary to
ensure the control of the Cabinet of Ministers over implementation
of all executive branch functions. Pursuant to the Constitution of
the Republic of Latvia20 the Cabinet of Ministers is the constitu-
tional executive power holder in the Republic of Latvia.21

Thereby, the executive power function is delegated to the author-
ity of the Cabinet of Ministers, even though certain executive power
actions with the purpose to ensure separation of powers can be dele-
gated also to other constitutional institutions. It can be concluded that
those executive power activities, which are not delegated to other
constitutional institutions, fall under the authority of the Cabinet of
Ministers, which is responsible for their implementation.22

Implementation of executive power functions is a task so
expansive that the Cabinet of Ministers cannot manage it by itself.
Therefore, the Constitution prescribes that the Cabinet of Ministers
may establish state administration institutions and may delegate a
part of its authorities to these institutions, while maintaining control
through the subordination mechanism and responsibility for the
performance of delegated tasks.23

The state administration institutions are implementing the
administrative (state administration) functions of the executive
branch, which along with the political functions of the executive
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rows. However, if legislation and justice is defined narrowly, the
executive power functions automatically expand.

The broad and varying extent of functions of the executive
power work already during the interwar period in the Latvian pub-
lic law science served as grounds for doubting suitability of the
Montesquieu scheme of classic separation of powers for the defin-
ition of functions of a modern state. The leading Latvian public law
specialist Professor Kārlis Dišlers wrote: “But what should an
administrative worker with the executive power function falling
under his consideration in the Montesquieu scheme? This function
does not correspond to any actual task, and it does not have any
actual content. Therefore, it is the work with the administrative law
theory that insistently encouraged the author to revise the
Montesquieu theory of three state powers to change it into a state
power function theory suitable for the modern developed state,
achieving it mainly by dividing the Montesquieu executive power
into several actual state power functions, which correspond to actu-
al tasks of the state and therefore comprise definite real contents.”17

In line with this approach, Kārlis Dišlers divided the executive
power function in state-sustaining and state-developing functions.
The state-maintaining functions were the administratively econom-
ic, administratively policing, and defensive function. The state-
developing functions, for their part, comprised federative, adminis-
tratively cultural, controlling, and regulatory functions.18

Even though this theory is not recognised in the Latvian pub-
lic law today, it shows the expanse of the executive power function.
It was precisely the various tasks of the executive power and the
necessity to implement some of them as independently of the gov-
ernment’s political influence as possible that served as the cause for
establishing independent institutions in the executive branch.
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19State Administrative Structure Law. http://www.mk.gov.lv/en/mk/dar-
bibu-reglamentejosie-dokumenti/administration-structure-law/

20Constitution of the Republic of Latvia. http://saeima.lv/en/legisla-
tion/constitution

21Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 15.3. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

22Ibid, Paragraph 10.4.
23Levits E., Valsts un valsts pārvaldes juridiskā struktūra, [Legal struc-

ture of the state and state administration], “Jaunā pārvalde” 2002, No.
1(31), pp. 2–8.

17Dišlers K., Ievads Latvijas valststiesību zinātnē, [Introduction to pub-
lic law science] A.Gulbis, Riga, 1930, pp. 37–38.

18 Ibid, pp. 34–36.
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isters accountable before the parliament is the sole active supreme
body of executive power, through which the unity of executive
power in the country is established.”27

The Constitutional Court has very accurately highlighted the
importance of Article 58 of the Constitution in putting the parlia-
mentarism principles into effect: “Article 58 of the Constitution
along with the second sentence of Article 53 of the Constitution
[envisaging countersigning of the State President’s decrees] prevent
dualism of the executive power, namely, these Constitutional pro-
visions prevent the politically unaccountable State President’s pos-
sibilities to give decrees to state administration institutions and
administer their work without the consent of the Cabinet of
Ministers, which is responsible before the Saeima.”28

In the modern public law, regardless of the risks included in
this system, dualism of the executive power or the division of exec-
utive branch authority between the president and the government
has turned into a rather popular mechanism.29 Even though at the
time of drafting the Constitution, Weimar Constitution had already
been adopted and taken effect,30 the Latvian public law experts
took a negative stance toward dualism of executive power.31

Kārlis Dišlers clearly indicated that the parliamentary logic
requires subjecting the executive power to the legislator: “It would
be illogical, if two execute power bodies were to be maintained in
a parliamentary structure, one of which (the cabinet of ministers) is
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branch implemented by the Cabinet of Ministers constitute the
authority in the field of executive power devolved with the
Constitution to the Cabinet of Ministers. In order for the Cabinet of
Ministers to be able to assume political liability for implementation
of all authority delegated to it in the executive branch, subordina-
tion of the state administration to the Cabinet of Ministers is neces-
sary, namely, the Cabinet of Ministers must have such legal mech-
anisms at its disposal, which could ensure proper operations of the
state administration institutions.24

In order to apply these core principles, Article 58 of the
Constitution establishes that state administration institutions are
subordinated to the Cabinet of Ministers. According to conclusions
drawn by the Constitutional Court, the aim of this provision is to
combine all the state institutions performing the functions of the
executive branch in one single system under the subordination of
the Cabinet of Ministers.25

The state administration unity and subordination to the Cabinet
of Ministers to a great extent derives from the parliamentarism
principle included in the Constitution. Formation of parliamen-
tarism historically implied restriction of the monarch’s power and
the parliament’s political control over the executive power. In order
to enable effective implementation of this control, the government’s
political responsibility of the entire executive power was necessary.
That, accordingly, automatically meant that the state administration
institutions are subordinated to the government, so that the govern-
ment would have access to legal mechanisms of implementing the
politics of parliamentary majority.26 Thereby “the cabinet of min-
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27Dišlers K., Dažas piezīmes pie Latvijas Republikas Satversmes projek-
ta (tieša likumdošana un valsts prezidents) [A few remarks about the
Draft Constitution of the Republic of Latvia (direct legislation and the
state president)], “Tieslietu Ministrijas Vēstnesis” 1921, No. 4/6, p. 147.

28Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 15.1. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

29Sajó A., Limiting Government. An Introduction to Constitutionalism,
Central European University Press, Budapest, 1999, pp. 199–202.

30Die Verfassung des Deutschen Reichs. [Constitution of the German
Reich] http://www.lwl.org/westfaelische-
geschichte/que/normal/que843.pdf

31Dišlers K. Izpildu varas evolūcija.[Evolution of the executive power]
“Tieslietu Ministrijas Vēstnesis” 1921, No. 4–6, pp. 93–108.

24Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 11. The judg-
ment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

25Judgment of 9 July 1999 by the Constitutional Court of the Republic of
Latvia in the case No. 04-03(99), Paragraph 2 of the Concluding Part.
The judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/04-03-99E.rtf

26Mucenieks P., Ministru atbildības institūts vēsturiskās attīstības gaitā
[Ministerial accountability institute during the historical development],
“Tieslietu Ministrijas Vēstnesis” 1922, No. 5, pp. 216–228.
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IV. Independent Institutions

Nevertheless, already during the parliamentarism formation
and consolidation period it turned out that all state administration
institutions cannot be fully subordinated to the government. In
some cases, it was necessary to establish institutions, which are not
subordinated to the government and implements its functions inde-
pendently. Therefore, the statement voiced in jurisprudence, name-
ly, that the functioning of a modern state requires establishing sep-
arate institutions, which do not fit in the classic system of separa-
tion of powers, is a well-grounded one.37

The state audit was among the first of such institutions in the
practice of constitutionalism. According to Kārlis Dišlers: “The
state audit is not an administrative institution; it is a peculiar inde-
pendent institution, which has been entrusted with a peculiar func-
tion, and because of this function we can regard the institution at
hand as a control institution. We must get used to the approach that
alongside legislative, administrative, and judicial institutions, these
peculiar control institutions also exist in the modern-day states.”38

Kārlis Dišlers also pointed out that initially the state audit was an
institution of state administration comprised in the executive
branch, however in a modern state subject to the court of law it has
become an independent state authority body with its own peculiar
function.39

In order to establish the special status of a state audit, already
at the beginning of the 20th century, this institution oftentimes was
enshrined in the constitution as an independent institution. For
instance, Article 87 of the Constitution prescribes that the state
audit office is an independent collegial institution. Article 92 of the
1922 Constitution of the Republic of Lithuania40 stipulated the state
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subordinated to the legislator’s power and accountable before it,
while the other (the president of the state) is independent of the leg-
islator and not accountable before it. [..] The former, regular for-
mation of parliamentarism took the course by which the head of
state gradually loss the role of an active executive power body and
through it, even though as if remaining outside the parliamentary
system, he became acceptable for this system as an element that
does not interfere with its unity.”32

Kārlis Dišlers used the constitutional practice of the French
Third Republic to justify this conclusion. Regardless of the exten-
sive authority of the republic’s president vested in him by the con-
stitution of the French Third Republic, in practice, “the fundamental
principle of the constitution is, or it should be, that the president
shoots rabbits but does not rule.”33 The president of the republic lost
his de facto authorities in 1877 following the conflict of the French
president Patrice de Mac-Mahon with the parliamentary majority,
which ended in the president’s resignation.34 The following presi-
dent Jules Grévy recognised that he conforms to the laws of parlia-
mentarism and would never oppose the national will voiced by the
constitutional bodies. This announcement or what is also known as
Grévy Constitution ensured unity of the executive power and subor-
dination to the government accountable before the parliament.35

Therefore, in parliamentarism, all state administration institutions
should be subordinated to the government, which is held politically
accountable to the parliament. This concept was realised in the
Constitution, by introducing unity of the executive power and envisag-
ing a state president having symbolic and representative functions.36
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37Prokop K., Polish Constitutional Law, Temida 2, Białystok, 2011, p.
175.

38Dišlers K., Ievads Latvijas valststiesību zinātnē [Introduction to public
law science], A.Gulbis, Riga, 1930, pp. 195–196.

39Ibid, p. 195.
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33Ibid, p. 258.
34Chevallier J.-J., Histoire des institutions et des régimes politiques de la

France de 1789 à 1958, [History of institutions and political regimes in
France: 1789–1958] Dalloz, Paris, 2001, pp. 314–318.

35Ibid, pp. 328–329. 
36Iļjanova D., The Governmental System of the Republic of Latvia, [in:]

Chronowski, N., Drinózi, T. And T. Takácz (eds.): Governmental
Systems of Central and Eastern European States.  Oficyna a Wolters
Kluwer Business, Warsaw, 2011, pp. 419–421.
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policy.44 Article 111 of the 1992 Constitution of Estonia prescribes
that the Bank of Estonia is entitled to issue the Estonian currency.
The Bank of Estonia must regulate the currency circulation and
must ensure national currency stability.45

Alongside the state audit and the central bank, also the ombuds-
man or the authorised agent for the protection of human rights is also
established in the European countries as an independent institution.
The task of this institution is to ensure the protection of human rights
and to monitor that the executive power does not violate human
rights of persons.46 An interesting aspect to consider is the fact that
in the Baltic States, the institution of an ombudsman was first intro-
duced by Estonia during the authoritarian regime taking Scandinavia
as an example. Article 47 of the 1938 Constitution of Estonia envis-
aged an institution of legal chancellor, whose duties included exam-
ination of lawfulness of statues issued by public institutions.47

Therefore, in a modern democratic state, it is impossible to del-
egate all executive power functions to the government and subordi-
nated state administration institutions. A certain sphere of state
administration can be removed from the government authority and
delegated to an independent public institution, if it is found that a
public institution subordinated to the government could not ensure
sound administration in the respective sphere.48 In such cases, the
legislator normally subordinates the respective institution directly
to its own control, excluding it from the executive power system, or
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auditor’s duty to monitor the state revenues and expenditure, as
well as state property and commitments.

After the Second World War, similar independence in Europe
was envisaged for the central banks. In order to prevent the politi-
cians’ influence on monetary policy and to ensure price stability,
the devastating consequences of which were clearly proven by the
Great Depression experience in Europe, the central banks were
granted an independent status. It means that the political state pow-
ers cannot affect the fields of issue of bank-notes, crediting, and
bank sector control. The theory recognises that such a mechanism
allows providing stability of national currencies and of prices,
which ensure the prerequisites for economic growth of countries.41

Independence of central banks is so important factor of eco-
nomic stability and development that it is specifically envisaged by
the European Union founding treaties. Article 127 of the Treaty on
the Functioning of the European Union envisages a European
Central Bank system, the main objective whereof is to maintain
price stability.42 In legal sciences, it is recognised that establish-
ment of a European Central Bank system implies an unprecedented
delegation of monetary sovereignty from national to supranational
level. That, for its part, imposes an obligation for the member states
to maintain their national central banks, the independence of which
is not questioned.43

For the most part, the independence of central banks is guar-
anteed by stipulating the status and functions in the national consti-
tutions. Article 227 of the 1997 Constitution of Poland establishes
that the National Bank of Poland is the central bank of the state hav-
ing exclusive rights to issue bank-notes and to provide monetary
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44Constitution of the Republic of Poland.
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Constitutional Justice in the New Millenium. [Kutris G., Protection of
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47Constitution of the Estonian Republic (1938). http:
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48Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 16.3. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

41 Баренбойм П.Д., Гаджиев Г.А., Лафитский В.И., Мау В.А.,
Конституционная экономика, Юстицинформ, Москва,[Barenboim
P.D., Gadzhiev G.A., Lafitskiy V.I., Mau V.A., Constitutional econom-
ics, Yustinform, Moscow] 2006, pp. 395–397.
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Vārds” 2009, No. 47(590), pp. 14-15.

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(62)`13



ernance. Likewise, the Constitutional Court indicated that in a
democratic country, releasing certain state administration institu-
tions from the subordination to the Cabinet of Ministers ensures
sound governance in such spheres of administration, which are
related to the control of operations of other public institutions, to
ensuring price stability, as well as to levelling out the protection and
interests of certain freedoms.51

At the same time, the Constitutional Court judgment also sets
strict limits to the legislator’s freedom of conduct. 

Firstly, it is not permissible to forms such independent institu-
tions, the functions of which can be just as effectively performed
also by an institution under the subordination of the Cabinet of
Ministers. 

Secondly, there are field of executive branch, in which inde-
pendent institutions cannot be established. In a democratic repub-
lic, parliamentary control is essential implemented through inter-
mediation of a responsible government over armed forces and state
security institutions. 

Thirdly, as the Saeima forms an independent public institution,
it must ensure proper democratic legitimation of that institution, as
well as must introduce into the law effective mechanisms of moni-
toring the operations of that institution.52

Nevertheless, the doctrine of establishing independent institu-
tion as formulated by the Constitutional Court is accurately
defined: establishment of such institutions is still an exception from
the unity of state administration and should be permissible, when
otherwise it is infeasible to ensure proper administration in the
respective sphere of executive branch. Likewise, spheres are men-
tioned, in which formation of independent institutions is not per-
missible, and qualitative requirements in formation such institu-
tions have been established.
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establishes it in a form of an independent institution. Thereby, it is
possible to achieve that a certain sphere is regulated by a depoliti-
cised and fully independent institution.49

Based on historic experience with strengthening the indepen-
dence of a state audit and of the central bank, by creating them as
public authority bodies and in the constitution text stipulating
expressis verbis their independence and functions, many countries
strive to determine all independent institutions in the constitution.
Latvia has opted for a different approach – independence of the
respective institutions is ensured through legislative procedure, tak-
ing into account that Article 57 of the Constitution entrusts the leg-
islator to determine the mutual relations of public institutions in
exercising the state authority.

The former chairperson of the Legal Committee of the
Parliament of the Republic of Latvia Linards Muciņš during the
parliamentary debates emphasised the legislator’s role in establish-
ing such independent institutions: “And life itself has proven it, and
the European development has proven it that a whole range of insti-
tutions have formed after the Second World War, and they are in
particular referred to as autonomous institutions, which are not
under the government’s subordination, but at the same time special
laws have been adopted on these institutions, and they perform a
relevant social task. At the same time, regardless of the fact that
they do not depend from the government, they have been granted
rather peculiar and vast authorisations.”50

The Constitutional Court also emphasised that it is necessary
to provide for the status of certain independent institutions by
means of legislative procedure, as the Saeima decides on the need
of such a regulation. The Constitutional Court indicated that the
Constitution authorises the Saeima to establish independent institu-
tions in cases, when it is otherwise infeasible to ensure sound gov-
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Central European University Press, Budapest, 1999, pp. 202–203.

50 Transcript of the third sitting of the autumn session of the 7th
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Nowadays, it is ever more difficult to define the executive
power as a single and hierarchically organised system of state
administration institutions, which is subordinated to the constitu-
tional executive power carrier. Independent institutions, which are
not directly subordinated to the parliamentary majority and govern-
ment’s political will, are being formed in ever more important
spheres significant for the public interests. The relevant institutions
oversee their spheres autonomously, based on professional knowl-
edge and long-term perspective on the development of the respec-
tive field. Such a system affects also the implementation of the prin-
ciple of democracy, because it is ever more difficult for the voters at
elections, when choosing particular political proposals, to influence
the governance of the relevant spheres. As these fields are governed
independently of the political power, it is no longer possible to affect
the decisions to be made in these fields by way of elections.

Therefore the executive power in a modern democratic state is
fragmented, by excluding ever more important spheres from political
control and transferring them to the competence of professional tech-
nocrats. That, consequently, could possible call for a revaluation of
understanding of the classic principle of separation of powers, because
the government or president being the carrier of the constitutional exec-
utive power, no longer portray the true decision-making mechanism.

V. Conclusions

1. According to the traditional understanding, the executive
power includes those functions, which are not legislation or justice.
The executive power is exercised by the constitutional executive
power carrier – the government or the president – and the state
administration institutions under its subordination.

2. The principle of unity of the executive power envisaging
hierarchical subordination of all state administration institutions to
the constitutional executive power carrier, formed as a result of par-
liamentarism to ensure the parliament’s ability to affect and politi-
cally control all operations of the executive power through govern-
ment accountable before the parliament.

137

The stance of the Constitutional Court has been accepted also
by the legislator, envisaging its authority in Clause 2 of Section 2
of the Law on the Structure of the Cabinet of Ministers: “The
Saeima can by law delegate the implementation of the executive
power in certain spheres also to other institutions, which are not
subordinated to the Cabinet of Ministers, but for the monitoring of
operations whereof the law establishes effective mechanisms.”53

However, a certain tendency is observed in practice: it could be
referred to as fragmentation of the executive power. Increasingly,
state administration institutions want to obtain a status of an inde-
pendent institution also in fields, where formation of such institu-
tions is not necessary, in order to get rid of the government’s polit-
ical control and to be able to operate independently. 

In addition, in some European countries, previously unfamiliar
institutions are being established, which assume new responsibili-
ties. For instance, Article 44 of the Fundamental Law of Hungary
provides for a special Budget Council with the responsibility of
supporting the parliamentary legislative activities and examining
balance of the state budget. Taking into account the fact that the
2011 Fundamental Law of Hungary54 provides the Budget Council
with rights to assess the conformity of the state budget project to
the defined fiscal policy principles, this institution, in effect, is
granted with veto rights, which restrict the freedom of govern-
ment’s and parliament’s conduct in the process of planning public
revenues and expenditures.

Having regard to the securing of fiscal discipline principles in
the European Union member states and the provisions of the new
Treaty on stability, coordination, and governance in the economic
and monetary union,55 formation of such institutions can be
expected also in other European Union member states.
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53Law on the Structure of the Cabinet of Ministers.
http://www.likumi.lv/doc.php?id=175919&from=off

54The Fundamental Law of Hungary. http://www.kormany.hu/down-
load/4/c3/30000/THE%20FUNDAMENTAL%20LAW%20OF%20H
UNGARY.pdf

55Treaty on stability, coordination and governance in the economic and
monetary union.http://european-
council.europa.eu/media/639235/st00tscg26_en12.pdf
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Сîãëàñíî êëàññèчåñêîìóîïðåäåëåíèю,èñïîëíèòåëьíàÿ
âëàñòь âêëючàåò òå ãîñóäàðñòâåííûå ôóíêöèè, êîòîðûå íå
ÿâëÿюòñÿзàêîíîòâîðчåñêèìèèëèñóäåбíûìè.Âñèñòåìåðàз-
äåëåíèÿ âëàñòåé èñïîëíèòåëьíàÿ âëàñòь îñóщåñòâëÿåòñÿ
ïðåзèäåíòîì è ïðàâèòåëьñòâîì ïðè ñîäåéñòâèè ãîñóäàðñò-
âåííîéàäìèíèñòðàöèè.

Âñòàòьåàâòîðîòìåчàåò,чòîïðèíöèïåäèíñòâàñèñòåìû
ãîñóäàðñòâåííîéâëàñòèâîзíèêâðåзóëьòàòåðàзâèòèÿïàðëà-
ìåíòàðèзìà äëÿ îбåñïåчåíèÿ ïàðëàìåíòñêîãî êîíòðîëÿ зà
èñïîëíèòåëьíîéâëàñòью.

Â зàêëючèòåëьíîé чàñòè ñòàòьè àâòîð àíàëèзèðóåò òåí-
äåíöèèXXâåêà,âчàñòíîñòè, ñîзäàíèåíåзàâèñèìûхèíñòèòó-
òîâäëÿâûïîëíåíèÿîïðåäåëåííûхôóíêöèéèñïîëíèòåëьíîé
âëàñòè,ïîäчåðêèâàåòïðèчèíûâîзíèêíîâåíèÿòàêîéïðàêòè-
êèèñèòóàöèè âñîâðåìåííîìäåìîêðàòèчåñêîìãîñóäàðñòâå.
Êðîìåòîãî,àâòîðäàåòïðåäñòàâëåíèåîïðàêòèêåÊîíñòèòó-
öèîííîãî Сóäà Лàòâèéñêîé Рåñïóбëèêè, îïèñûâàÿ óñëîâèÿ
ñîзäàíèÿíåзàâèñèìûхèíñòèòóòîâ.
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3. In a democratic state, for the purpose of governing certain
spheres, it is necessary to form institutions, which are not subordi-
nated to the government and which implement its functions inde-
pendently. It is permissible in such spheres of governance, which
are not related to the control of operations of other public authori-
ties, to ensuring price stability, as well as to the protection of cer-
tain freedoms and equalising interests.

4. Traditionally independent institutions have been enshrined
in the constitution by envisaging their independence and functions
in the constitution text. However, establishment of such institutions
is permissible also by means of legislation as the legislator pre-
scribes their independence guarantees.

5. A democratic state has also such spheres of the executive
branch, in which independent institutions may not be created, such
as the fields of state defence and security. 

6. The parliament in establishing an independent institution
must ensure proper democratic legitimation of that institution, as
well as must effectively introduce the mechanisms of monitoring its
operations into the law.

Я. Плепс
Заведующий êафедрой теории и истории ïрава

Латвийсêого университета,

старший юрисêонсулüт юридичесêой служáы

Парлаìента Латвийсêой Ресïуáлиêи

Оðгàíèçàцèяèспîëíèòåëьíîéâëàсòè
âäåìîкðàòèчåскîìгîсуäàðсòâå

Рåçюìå

Сòàòьÿïîñâÿщåíàîðãàíèзàöèèèñïîëíèòåëьíîéâëàñòèâ
äåìîêðàòèчåñêîìãîñóäàðñòâå,ðàзâèòèюïîíèìàíèÿèñïîë-
íèòåëьíîéâëàñòèâXXâåêå.
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Â1966 ã. âИíñòèòóòå ãîñóäàðñòâàèïðàâàАНСССРÃ.П.
Æóêîâзàщèòèëäîêòîðñêóюäèññåðòàöèюïîòåìå"Мåжäóíà-
ðîäíî-ïðàâîâûåïðîбëåìûîñâîåíèÿêîñìîñà".С1970ã.ïî
1978 ã. Æóêîâ зàâåäîâàë êàôåäðîé ìåжäóíàðîäíîãî ïðàâà
ДèïëîìàòèчåñêîéàêàäåìèèМИДСССР,àñ1981ã.ïî1988ã.
-ñåêòîðîìООНîòäåëàìåжäóíàðîäíûхîðãàíèзàöèéИíñòè-
òóòàìèðîâîéэêîíîìèêèèìåжäóíàðîäíûхîòíîшåíèé(ИМЭ-
МО)АНСССР.

Бîëåå30ëåòðàбîòûñâÿзûâàюòÃ.П.ÆóêîâàñРîññèéñêèì
óíèâåðñèòåòîìäðóжбûíàðîäîâ.С1965ã.ïî1969ã.ïðîôåñ-
ñîðÃ.П.Æóêîâïðåïîäàâàëíàêàôåäðåìåжäóíàðîäíîãîïðà-
âàУíèâåðñèòåòàäðóжбûíàðîäîâèì.П.Лóìóìбû,â1988ã.
îíâåðíóëñÿâУíèâåðñèòåò,âêîòîðîìïðåïîäàåòïîñåéäåíь.
ПðîôåññîðÃ.П.Æóêîâèíèöèèðîâàëâ2010ã.ïðîöåññïîäãî-
òîâêèñòóäåíòîâêàôåäðûìåжäóíàðîäíîãîïðàâàêóчàñòèюâ
ìåжäóíàðîäíîìêîíêóðñåïîìåжäóíàðîäíîìóêîñìèчåñêîìó
ïðàâó èì.М. Лÿхñà. Пî åãî èíèöèàòèâå íà êàôåäðå ñîзäàí
Цåíòðìåжäóíàðîäíîãîêîñìèчåñêîãîïðàâà,íàбàзåêîòîðî-
ãîïðîâîäÿòñÿêîíôåðåíöèèèêðóãëûåñòîëû.Â2014ã.èзäàí
óчåбíèê"Мåжäóíàðîäíîåêîñìèчåñêîåïðàâî"ïîäðåäàêöèåé
Ã.П.ÆóêîâàèА.Х.Абàшèäзå.

ÃåííàäèéПåòðîâèчÆóêîâ15ëåòбûëâèöå-ïðåзèäåíòîì
Мåжäóíàðîäíîãîèíñòèòóòàêîñìèчåñêîãîïðàâà(Пàðèж),àâ
íàñòîÿщååâðåìÿåãîïîчåòíûéäèðåêòîð.Зàâêëàäâíàóчíóю
ðàзðàбîòêóïðîбëåììåжäóíàðîäíîãîêîñìèчåñêîãîïðàâàâ
1968ã.íàãðàжäåíзîëîòîéìåäàëьюèãðàìîòîéМåжäóíàðîä-
íîéàñòðîíàâòèчåñêîéôåäåðàöèèèМåжäóíàðîäíîãîèíñòè-
òóòàêîñìèчåñêîãîïðàâà.

ПðîôåññîðÆóêîâïðèíèìàëóчàñòèåâîìíîãèхìåжäóíà-
ðîäíûх äèïëîìàòèчåñêèх ñîâåщàíèÿх è êîíôåðåíöèÿх, â
чàñòíîñòè ñåññèÿх юðèäèчåñêîãî ïîäêîìèòåòà Êîìèòåòà
ООНïîêîñìîñó(1963è1979ãã.),Рàбîчåéãðóïïûïîïðÿìî-
ìó âåщàíèю ñ ïîìîщью ñïóòíèêîâ (1970 ã.), Сïåöèàëьíîãî
êîìèòåòàïîУñòàâóООНèóñèëåíèюðîëèОðãàíèзàöèè(1975
ã.),ÊîíôåðåíöèèООНïîêîñìîñó(Âåíà,1968ã.).Дèïëîìà-
òèчåñêîé êîíôåðåíöèè ïî âîзäóшíîìó ïðàâó (1978 ã.) è III
Êîíôåðåíöèèïîìîðñêîìóïðàâó(1979ã.).

Â1978-1979ã.ã.Ã.П.Æóêîâбûëèзбðàíïîêîíêóðñóзàìåñ-
òèòåëåìÃåíåðàëьíîãîñåêðåòàðÿМåжäóíàðîäíîéîðãàíèзà-
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Пðîфåссîðу
ГåííàäèюПåòðîâèчуЖукîâу-90ëåò

30àïðåëÿ2014ãîäàзàñëóжåííî-
ìóюðèñòóРîññèéñêîéФåäåðàöèè,
äîêòîðóюðèäèчåñêèхíàóê,ïðîôåñ-
ñîðó,ПîчåòíîìóäèðåêòîðóМåжäó-
íàðîäíîãî èíñòèòóòà êîñìèчåñêîãî
ïðàâà(Пàðèж),Аêàäåìèêóìåжäóíà-
ðîäíîé àêàäåìèè àñòðîíàâòèêè
(Сòîêãîëьì) è Аêàäåìèè ïðîбëåì
äèïëîìàòèчåñêèх íàóê è ìåжäóíà-
ðîäíûхîòíîшåíèé(Рîññèÿ)Æóêîâó
Ãåííàäèю Пåòðîâèчó èñïîëíÿåòñÿ
90ëåò.

ÃåííàäèéПåòðîâèчÆóêîâðîäèë-
ñÿâМîñêâå.ОíóчàñòâîâàëâÂåëèêîéОòåчåñòâåííîéâîéíå.Â
àâãóñòå1941ã.íàЗàïàäíîìôðîíòåïîëóчèëîñêîëîчíîåðà-
íåíèå,бûëíàèзëåчåíèèâãîñïèòàëÿхïîìàé1942ã.,зàòåìñ
ìàÿïîäåêàбðь1942ã.âîåâàëíàЗàïàäíîìôðîíòå.Âäàëь-
íåéшåìñëóжèëâäîëжíîñòèôèзðóêàââîèíñêîéчàñòèã.Êèð-
жàч.Нàãðàжäåíîðäåíîì"Оòåчåñòâåííîéâîéíû" Iñòåïåíèè
ìåäàëÿìè.ÂåòåðàíÂåëèêîéОòåчåñòâåííîéâîéíû.

Ã.П. Æóêîâ îêîíчèë  Âñåñîюзíûé юðèäèчåñêèé зàîчíûé
èíñòèòóò(íûíå-Мîñêîâñêèéãîñóäàðñòâåííûéюðèäèчåñêèé
óíèâåðñèòåòèìåíèО.Е.Êóòàôèíà-МÃЮА)â1947ã.èâòîì
жåãîäóïîñòóïèëâàñïèðàíòóðóИíñòèòóòàãîñóäàðñòâàèïðà-
âàАêàäåìèèíàóêСССР,ãäåзàщèòèëêàíäèäàòñêóюäèññåð-
òàöèюíàòåìó"БîðьбàСССРзàäåìîêðàòèчåñêîåðàзðåшå-
íèåâîïðîñàîïîëьñêî-ãåðìàíñêîéãðàíèöå"(1951ã.).

С1951ã.ïî1955ã.Ã.П.Æóêîâзàâåäîâàëñåêòîðîìïðàâà
АêàäåìèèíàóêЛèòîâñêîéССР.Дàëååîíзàíèìàëñÿíàóчíî-
èññëåäîâàòåëьñêîéäåÿòåëьíîñòьюâИíñòèòóòå ãîñóäàðñòâà
èïðàâàАНСССР.БûëóчåíûìñåêðåòàðåìÊîìèññèèАНïî
ïðàâîâûìâîïðîñàììåжïëàíåòíîãîïðîñòðàíñòâà.
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Ã.П.Æóêîâ - ñîàâòîð öèêëà êîëëåêòèâíûх èññëåäîâàíèé,
ïîñâÿщåííûхООН,âчèñëåêîòîðûх:"ООНèàêòóàëьíûåìåж-
äóíàðîäíûå ïðîбëåìû. Ê 20-ëåòèюООН" (М., 1965), "ООН.
Иòîãè, òåíäåíöèè, è ïåðñïåêòèâû. Ê 25-ëåòèю ООН" (М.,
1970), "ООНêàêèíñòðóìåíòïîïîääåðжàíèюèóêðåïëåíèю
ìèðà(Мåжäóíàðîäíî-ïðàâîâûåàñïåêòû)"(М.,1985),"ООНè
ñîâðåìåííûåìåжäóíàðîäíûåîòíîшåíèÿ"(М.,1986).

ПðîôåññîðÃåííàäèéПåòðîâèчÆóêîâ-чëåíìîñêîâñêîãî
ñîюзàжóðíàëèñòîâ, чëåíÂñåìèðíîéАññîöèàöèèìåжäóíà-
ðîäíîãîïðàâà(Лîíäîí)èчëåíêîìèòåòàêîñìèчåñêîãîïðà-
âàАññîöèàöèè,чëåíРîññèéñêîéàññîöèàöèèìåжäóíàðîäíî-
ãîïðàâà,ïîчåòíûéчëåíАñòðîíàâòèчåñêîãîîбщåñòâàБîëãà-
ðèè,бûâшèéчëåíðåäàêöèîííîãîñîâåòàãîëëàíäñêîãîжóð-
íàëà"Air&SpaceLaw",чëåíäèññåðòàöèîííûхñîâåòîâРУДН
èИÃПРАН.ПîäðóêîâîäñòâîìÃ.П.Æóêîâàзàщèщåíîбîëåå
40 äèññåðòàöèé ïî ñïåöèàëьíîñòè "Мåжäóíàðîäíîå ïðàâî.
Еâðîïåéñêîåïðàâî".

6ôåâðàëÿ2010ã.ÃåííàäèюПåòðîâèчóïðèñâîåíîзâàíèå
ЗàñëóжåííîãîюðèñòàРîññèéñêîéФåäåðàöèè.

ÃåííàäèéПåòðîâèчÆóêîâ-êðóïíûéóчåíûéñîâðåìåííîñ-
òè,èзâåñòíûéêàêâРîññèè, òàêèзàðóбåжîì.Оíîбëàäàåò
îñòðûì àíàëèòèчåñêèì óìîì, îãðîìíûìè зíàíèÿìè,жèâûì
èíòåðåñîìêïðîбëåìàììåжäóíàðîäíîãîïðàâàèìåжäóíà-
ðîäíîãîêîñìèчåñêîãîïðàâàâîñîбåííîñòè.

Ре даê ци он ный со вет вест ни êа 

"Конс ти ту ци он ное ïра во су дие" ïозд рав лÿ ет 

Ген на диÿ Пет ро ви ча Жу êо ва с Þáи ле еì, вы ра жа ет

áла го дар ностü за ог роì ный вêлад в юри ди чес êую на у êу 

и же ла ет сох ра нитü ïри ïод нÿ тое сос то ÿ ние ду ха, 

ощу ще ние счастüÿ и ра дос ти на дол гие го ды! 

Ми ра Ваì, доá ра, уда чи и ïроц ве та ниÿ!
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öèèãðàжäàíñêîéàâèàöèè (ИÊАО)â ã.Мîíðåàëåèîäíîâðå-
ìåííîäèðåêòîðîìюðèäèчåñêîãîóïðàâëåíèÿэòîéîðãàíèзà-
öèè.

Ã.П.Æóêîâóчàñòâîâàëâîìíîãèхìåжäóíàðîäíûхíàóчíûх
êîíôåðåíöèÿх,чèòàëêóðñûëåêöèéïîìåжäóíàðîäíîìóïðà-
âóâóíèâåðñèòåòàхАâñòðèè,Бîëãàðèè,Âåíãðèè,Чåхîñëîâà-
êèè,Êàíàäû,Фðàíöèè,Ãðåöèè,Пîëьшè,Шâåéöàðèè,СШАè
Фèíëÿíäèè.Â1978ã.ÆóêîââûñòóïèëñêóðñîìëåêöèéâÃà-
àãñêîéàêàäåìèèìåжäóíàðîäíîãîïðàâàíàòåìó:"Сîâðåìåí-
íûåòåíäåíöèèðàзâèòèÿìåжäóíàðîäíîãîêîñìèчåñêîãîïðà-
âà",êîòîðûéбûëîïóбëèêîâàíâСбîðíèêåêóðñîâэòîéàêàäå-
ìèè.

ÃåííàäèéПåòðîâèчÆóêîââëàäååòàíãëèéñêèì,ôðàíöóзñ-
êèì,ïîëьñêèìèèòàëьÿíñêèìÿзûêàìè.

Оíàâòîðбîëåå300ðàбîò,îïóбëèêîâàííûхâíàшåéñòðà-
íåèзàðóбåжîì.

Еãîîñíîâíûåìîíîãðàôèè:"ÂèíòåðåñàхЯïîíèè-íåéòðà-
ëèòåò"(М.,1961),"ÂàðшàâñêèéДîãîâîðèâîïðîñûìåжäóíà-
ðîäíîéбåзîïàñíîñòè"(М.,1961),"Êðèòèêàåñòåñòâåííî-ïðà-
âîâûхòåîðèéìåжäóíàðîäíîãîïðàâà"(М.,1961),"Êîñìèчåñ-
êîå ïðàâî" (М., 1966), "International Space Law" (N.Y., 1984;
ñîâìåñòíî ñЮ.М. Êîëîñîâûì), "Êîñìîñ è ìèð" (М., 1981),
"Мåжäóíàðîäíî-ïðàâîâûåïðîбëåìûðàзîðóжåíèÿíàñîâðå-
ìåííîìэòàïå"(М.,1975);"Сëîâàðьìåжäóíàðîäíîãîêîñìè-
чåñêîãî ïðàâà" (â ñîàâòîðñòâå) (М., 1992); "L'adaptation du
droitde l'espace?sesnouveauxd?fis" (âñîàâòîðñòâå) (Paris,
2007);"МåжäóíàðîäíîåêîñìèчåñêîåïðàâîèâûзîâûXXIñòî-
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